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MR. CASSELL: All rise. 

2 


(Jury not present) 

3 


THE COURT: Thank you, : 
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seated. 
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Good morning. Counsel. 

ALL: Good morning. Your Honor. 

THE COURT: Jury is not present 

yet. 

Defendant Brown & Williamson filed 
motion for leave to file a memorandum in 
support of objections to plaintiffs' use of 
privileged memorandum. Court has sustained 
that, Mr. Ohlemeyer. 

MR. OHLEMEYER: Thank you. Your 

Honor. 


MR. MOTLEY: Excuse me. Your Honor, 
what does that mean because all they asked 
for in the memorandum I got was leave to 
file a memorandum? 

THE COURT: Pardon me? 

MR. MOTLEY: All I saw was the memo 
to have leave to file an in camera memo. 

THE COURT: As to? 

MR. MOTLEY: The Janet Brown memo. 

THE COURT: As to Chadbourne & 


Parke? 
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MR. MOTLEY: Yes. When you say 
sustained, does that mean you're going to 
allow them to file such a memo? 

THE COURT: I did. 

MR. MOTLEY: Okay. I don't 

object — 

THE COURT: Under seal. 

MR. MOTLEY: Yes, sir, I 
understand. 

At some point in time. Your Honor, we 
would like to be heard on that very 
important memo. And, indeed, yesterday the 
Court in Minnesota allowed yet another 
document to be released from the 1100 some 
that are pending before Your Honor, which is 
pretty telling, on the Council for Tobacco 
Research. So according to the press 
reports — we, obviously, haven't seen the 
document. 

THE COURT: Now, if I understand, 
Mr. Ohlemeyer, the memorandum you're filing 
has to do with the 1100 documents the Court 
has not ruled upon yet. 

MR. OHLEMEYER: Has to do with one 
of the 1100. 
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THE COURT: One of the 1100 


documents. 


MR. MOTLEY: There was another one. 
Judge, that was released and placed in the 
public yesterday in the state of Minnesota. 
Now, I never heard of such a procedure, and 
there was an editorial in the newspaper up 
there but, apparently, this is a public 
trial with the public there, but the 
documents are not being made public. 

Excerpts are being read into the record, so 
I am a victim of that procedure. And all I 
can do is give Your Honor the press reports. 

But the document is quoted in the press 
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reports is something I believe Your Honor 
ought to consider on this whole issue of 
crime/fraud because it goes straight to how 
the cigarette companies, the lawyers 
designed the entire CTR research program to 
create the mirage — their words, not 
mine — that they were doing something when, 
in fact, what they were doing was studying 
the biology of cancer which they said we'll 
never figure out, so we can sit up here and 
claim that we're doing all this research, 
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spending all this money, and we got no 
problem here because we'll never find the 
answer to these questions. 

If that's true, if that document says 
that, it goes to the very heart of our claim 
that CTR was nothing but a public relations 
hoax. 

THE COURT: The Court has allowed 
Brown & Williamson to file the document 
under seal in light of the fact 
attorney-client privilege is involved and I 
will rule on the admissibility of those 
documents directly. 

MR. MOTLEY: Judge, may I hand up 
something to the Court? It may be moot but 
in the event Your Honor hadn't reached a 
ruling, I neglected yesterday to give you an 
article that was published in a scholarly 
work on these John Hill documents by 
researcher. 

THE COURT: All right. 

MR. MOTLEY: I gave Mr. Ohlemeyer a 


copy. 

THE COURT: 
this. Counselor? 


Do you have a copy of 
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MR. OHLEMEYER: Yes, I do. Your 

Honor. 


THE COURT: Thank you. 

MR. OHLEMEYER: And I think 
researcher is — 

MR. MOTLEY: You don't like him 
because he testifies against you. 

MR. OHLEMEYER: Dr. Pollay is an 
expert who has been listed in cases by 
plaintiffs lawyers to testify on these 
subjects. I don't know that Mr. Motley has 
listed him in any of his cases, but if he 
had intended to offer opinion testimony from 
Dr. Pollay, there's a way he could have done 
it without handing the Court something that 
Dr. Pollay has written. 

THE COURT: Regarding the Bumgarner 
deposition, the Court has reviewed that, 
reviewed general as well as specific 
objections. The general objections are not 
well taken and are overruled. 

Regarding the specific objections, the 
objection to page 2358, line 13, through 
2359, line 3, that specific objection is 
sustained. 
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Court finds the other specific 
objections not well taken and are overruled. 
Of course, the defendants' designations will 
be incorporated into plaintiffs' 
presentations. 

MR. MOTLEY: Your Honor, I need to 
take a look at, see what Your Honor 
sustained. Just a second. 

THE COURT: You're not going to 
publish that this morning, are you. 
Counselor? 

MR. MOTLEY: Judge, I think we can 
have that ready by lunch time so, the 
editing of that. 

MR. FURR: We may want to withdraw 
some of our designations. We'll let you 
know. 

MR. KOETHE: It's in the brief that 
we filed the other day. 

MS. FLOWERS: Are you saying you 
wanted us to play the designations that you 
filed? 

MR. KOETHE: We would withdraw 
2393, line 2, through page 2395, line 6, 
which pertains to the same matter that the 
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Judge just sustained our objection on. 

MR. MOTLEY: Other than that you're 
ready? Okay. 

Your Honor, we'll have that by noon. 

THE COURT: Before the Court is 
argument as to the admissibility of Exhibits 
3793, 5260, 6045, we can refer to as a part 
of the John Hill papers. The Court's 
reviewed several federal and Indiana cases 
on the matter. As we all know, we're 
dealing with, perhaps, an emerging area of 
the law regarding an allegation of a 
conspiracy in a civil action. Seems to me 
that the more recent cases call for a 
preliminary or a conditional ruling for 
evidentiary purposes only. That is United 
States vs. Banks, 964 F.2d. 687, a 7th 
Circuit 1992 case, cert denied 113 Supreme 
Court 470, which calls for such a 
conditional ruling only for evidentiary 
purposes. Of course, that ruling would be 
subject to a reconsideration at the 
conclusion of the plaintiffs' case. 

We know from the U.S. vs. Haddad case, 
976 F.2d. 1088 7th Circuit case, 1992, that 
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this, the burden should be, at this point, 
at least, by a preponderance of the evidence 
on the plaintiff to show that they have met 
the elements of showing a conspiracy in a 
civil case. 

The Court also has noted that some 
instances it may be unnecessary to identify 
the declarant as long as the evidence 
indicates the unknown declarant was, in 
fact, a part of the alleged conspiracy. 
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That, obviously, can be done by 
circumstantial evidence. That's United 
States vs. McClarey, 968 F.2d. 309, cert 
denied 113 Supreme Court 415 1992 case; also 
U.S. vs. Mokol, 957 F.2d. 1410, cert denied 
113 Supreme Court 284. 

The other issue that I looked at, 
whether or not the statement itself can be 
used in making a preliminary evidentiary 
decision. That's an interesting question. 
Federal cases seem to indicate that the 
statement may be reviewed by the Court, 
Bowjaily vs. United States, 483 U.S. 171, 
and Garcia, U.S. vs. Garcia 994 F.2d. 1499. 

There is some Indiana law to the 
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effect, and a lot of it, admittedly, was 
prior to the adoption of the Indiana 
Evidence Rules, Houser vs. State, I looked 
at, 661 N.E.2d. 1213; Mayhew, 537 N.E.2d. 
1188, which requires some independent 
evidence apart from the statement itself. 

In my judgment, the more recent cases, 
it seems to me, permit the Court to view the 
statement itself. But, in any case, by 
either test it's the Court's opinion the 
plaintiff has met the burden by a 
preponderance of the evidence, and the Court 
conditionally finds, as a preliminary matter 
for evidentiary purposes only, that 3793, 
5620, 6045 are admissible and are not 
hearsay under the rule. 

Counselor, Mr. Motley, this is offered 
as to what defendants? As to all defendants 
or partial defendants? 

MR. MOTLEY: It's not offered as to 
the Council for Tobacco Research nor the 
Tobacco Institute. It's not offered against 
the, what I call the parent corporations, 

RJR Nabisco, et al. It is offered against 
Brown & Williamson, American Tobacco, 

3480 

Lorillard, RJ Reynolds, and Philip Morris. 

THE COURT: You'll have a limiting 
instruction at the appropriate time? 

MR. MOTLEY: Yes, Your Honor, we'll 
make, prepare a limiting instruction. 

THE COURT: For the record, then, 
3793, 5620, 6045 are admissible as to those 
specific defendants. 

(Plaintiffs' Exhibit(s) 3793, 5620, 

6045 received in evidence.) 

Bring in the jury. 

MR. CASSELL: All rise. 

(Jury present) 

THE COURT: Be seated. Good 
morning, ladies and gentlemen. 

ALL: Good morning. 

THE COURT: Jury appears in its 
entirety together with three alternates. 
We're ready for the next witness from the 
plaintiff. 

Mr. Motley? 
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call Dr. 


MR. MOTLEY: 
Turner. 

THE COURT: 
THE WITNESS: 


Yes, Your Honor, we 
Good morning. 


Hi . 
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raise your 


THE COURT: Would you 
right hand. 

PLAINTIFFS' WITNESS, NICKI TURNER, M.D., SWORN 


4 


THE COURT: Would you have a seat. 

5 


please. 

6 


Would you tell the jury your name. 

7 


THE WITNESS: My name is Dr. Nicki 

8 


Turner. 

9 


THE COURT: You might pull that up 

10 


just a little, if it will stay. Thank you. 

11 


MR. RILEY: Thank you. Your Honor. 

12 

DIRECT 

EXAMINATION 

13 

BY MR. 

RILEY: 

14 

Q 

Good morning. Dr. Turner. 

15 

A 

Hello. 

16 

Q 

How are you? 

17 

A 

Fine. A little nervous. 

18 

Q 

A little nervous? This isn't your normal 

19 


place of working, is it? 

20 


(Discussion off the record) 

21 

Q 

This isn't your normal place of work, is it? 

22 

A 

No. 

23 

Q 

What is your occupation? 

24 

A 

I do critical care medicine. I'm a 

25 


physician at Ball Hospital. 
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Q 

A 

Q 


A 


Q 

A 

Q 

A 


Q 

A 


A 

Q 

A 


TURNER, M.D.-DIRECT 
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Do you reside in Delaware County? 

Yes, I do. 

You practice medicine at Ball Memorial. Is 
there a specific group you practice with 
there? 

I'm with Medical Consultants. We're about 
25 people, 25 physicians. We have various 
subspecialties. 

Like what are some of the subspecialties. 

We have pulmonary critical care, which I'm a 
member of. 

What is pulmonary critical care? 

We do lung, and just when individuals are 
very, very sick or they have complex, 
internal medical problems, we take care of 
those. We get a lot of referrals from other 
physicians. We have oncology. 

What's oncology? 

Oncology is taking care of individuals who 
have lung cancer. These individuals. 

Dr. Songer and his partners are also 
hematologists. They take care of 
individuals that have leukemias and 
lymphomas and things like that as well. 

That's cancers in the blood? 

TURNER, M.D.-DIRECT 
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Yes, it is. 

What else do you do there? 

We also have gastroenterologists and some 
other specialties, endocrinologists. 
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cardiologists. 

What are those three? 

Endocrinologists are individuals that take 
care of like diabetes, thyroid problems, 
just complicated endocrine problems. 

And GI, as you know, gastroenterology, 
like peptic ulcer disease, colon cancers, 
things like that. 

And cardiology, obviously, that's kind 
of self-explanatory. Cardiologist. We have 
five of those. 

That's dealing with the heart? 

Yes. 

And what do you have there in your hand? 
These are the medical records that I've kind 
of categorized. 

Sort of to help you with your memory? 

Yes. Yes. 

Can you tell the jury a little about your 
education? 

I graduated from Indiana University, I was a 
TURNER, M.D.-DIRECT 
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nurse for about three years and then decided 
to go back to medical school. 

When did you graduate from Indiana 
University? 

'72. I graduated from — got a BS degree in 
nursing at IU, at Indianapolis in 1972. 

Then I started my premed training because I 
felt I wanted to do something more, rather 
than — nursing is very, very important, but 
I wanted to do more and be more involved 
with patient care, so I went back and got my 
premed. It took me about two and a half 
years. 

I then worked a full year in the 
critical care division at Marion General 
Hospital while I was going through premed, 
went to premed at Taylor and Ball State and 
some of it at IU. Then I entered medical 
school in 1974, and graduated in '78. 

Then I came to Ball Hospital and did a 
flexible, and then an internal medicine 
residency. That's just dealing with adult 
medicine. It's a subspecialty. And then 
following that I did a two-year critical 
care fellowship, and then I spent a year in 
TURNER, M.D.-DIRECT 
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Chicago doing clinical nutrition. 

Okay. Let's go back to when you were a 
nurse. Did you take the Nightingale oath? 
Yes. 

And did you work your way through medical 
school? 

Yes. 

You say you were still practicing as a 
nurse? 

Yes . 

Studying? 

Yes. I didn't have enough money to go to 
medical school. And so I worked my way 
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through medical schools, vacations, all my 
weekends I could I worked. And I usually 
worked in the emergency room in critical 
care, ICU, and coronary care. 

Q Okay. Did you have — do you have a 

specialty just when you got out of medical 
school, something you focused on? 

A Well, I primarily focused on critical care 
medicine, because I thought it was very 
interesting and I liked taking care of 
complicated cases. And so that's one of the 
reasons after my three years at Ball 
TURNER, M.D.-DIRECT 
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Hospital I finished a two-year critical care 
fellowship. It just allows you — I take 
care of some of the sickest patients in the 
hospital right now. I take care of multiple 
traumas, that means with automobile 
accidents, lots of long-bone injuries, head 
injuries, respiratory failure, patients that 
can't breathe anymore, diabetics, virtually 
the entire gamut of — I've probably seen 
major burns, multiple abdominal surgeries, 
multiple abscesses. I've kind of taken care 
of a lot of things. 

Q Is critical care sort of a subspecialty of a 
larger field? 

A Yes. It kind of — it was kind of a cousin 
to pulmonary medicine, but now it's kind of 
going on its own a little bit more. Because 
a lot of patients are, you know, there are 
more people now in pulmonary medicine. 

When I first came out of practice, went 
into my residency, there were — there was 
not that many critical care fellowships, and 
so it was kind of a new subspecialty when I 
first started. 

Q What year was that? 

TURNER, M.D.-DIRECT 

3487 

A I finished my critical care fellowship in 
1980. '81. No. I'm sorry. I did my 

residency from '78 to '81, and then did my 
critical care fellowship from '81 to '83, 
and then my clinical nutrition from '83 to 
'84. I started practicing in Muncie in '84. 

Q Tell me a little about this nutrition work 
you did. I think you said in Chicago. 

A Yes. Excuse me. I have a bad cold. What I 
did is I, when I was going through my 
critical care fellowship, you know, you take 
care of a lot of sick people, and I've taken 
care of like multiple injuries and 
pancreatitis where individuals can't eat or 
drink anything for months, really. 

Q Is that a condition — I don't mean to 

interrupt, but is that a condition with the 
pancreas? 

A Pancreas, pancreatitis, yes. Or any other 
multiple injuries. And clinical — I felt 
in the clinical nutrition, we do all these 
fancy tests to people, and do all these 
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things and we don't know how to feed them. 
There's only so much you can do with modern 
technology. A lot of it then you go back to 
TURNER, M.D.-DIRECT 
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basics, which is clinical nutrition. So I 
thought it was very important to learn on 
how to feed a patient correctly and to give 
them the best chance of survival. 

Q What is board certification? 

A Board certification is where you finish your 
residency or a fellowship and, a residency 
and a fellowship, and then you take a test 
and you really practice what you're tested 
on. 

Q Did you take any — are you board certified 
in anything? 

A I'm board certified in internal medicine and 
clinical nutrition. 

Q We know what clinical nutrition is. What is 
internal medicine? 

A Internal medicine is, again, the practice of 
taking care of adult patients. There's 
family practice, which means taking care of 
little babies and little children and 
adults, but internal medicine is where you 
kind of specifically focus on just taking 
care of adults and their problems. It's — 
you spend three years just learning all 
about adult medicine rather than having, you 
TURNER, M.D.-DIRECT 
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know, several months at a time. 

Q Is that what you did during your residency? 

A Yes, it was. 

Q Spent those three years in that area? 

A Yes. Yes. 

Q What license do you hold in the State of 
Indiana? 

A I hold a license to practice in the State of 
Indiana, medical license. 

Q Are there any limitations on your license? 

A No. No, there aren't. 

Q Have you ever been sued for malpractice? 

A No. 

Q Have you ever sat on what's called a review 
panel where you sit and make a judgment on 
another physician who has been accused of 
malpractice? 

A Yes, I did. About three years ago I was 
asked by the Indiana State Medical 
Association to sit on a review panel to 
review a chart of a patient that — 
correction, of a physician that took care of 
a patient that was suing him. 

Q Has your license ever been suspended? I'm 
sorry to ask that. 
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A No, it has not. 

Q It has never been put on probation? 

A No. 

Q Tell me a little about the professional 
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organizations you belong to. 

A Well, I belong to the American Medical 

Association and the Indiana State Medical 
Association. I belong to the Critical 
Care — American College of Critical Care 
Medicine. 

Q Is that where all the critical care doctors, 
they all belong to that? 

A Yes. American College of Chest Physicians. 

I belong to the American Thoracic Society. 

Q What's that, what's thoracic? 

A Thoracic is lungs. It's similar to the 
American College of Chest Physicians, but 
it's probably got a lot more lay people in 
it, but again, it's very important to look 
at the diseases of the chest and how to 
treat those. 

Q Do you receive periodicals or magazines or 
things of that nature from each of these 
organizations? 

A Yes, I do. 

TURNER, M.D.-DIRECT 
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Q Do you read those? 

A Yes. As much as I can. 

Q Have you won any awards for your practice of 
medicine? 

A Yes. I won a teaching award when I first 
came back to Ball State. The interns and 
residents vote on the best teacher for the 
year, and I won that, I believe, in 1985, 

' 86 . 

Q Let me stop. Do you teach? 

A Yes. 

Q Medical students? 

A I teach medical students and I teach, have 
rotation that is registered at the Indiana 
University Medical School, and I teach 
residents, sophomore — sophomore students 
of medical school. We have a medical school 
at Ball Hospital, attached to Indiana 
University, and we have about 30 sophomores, 
freshman and sophomore medical students. I 
also teach residents and interns, especially 
in the Critical Care Division when they're 
in the ICU or taking care of various — 

Q Can I stop, ICU. What's an ICU? 

A That's the intensive care unit, and that's 
TURNER, M.D.-DIRECT 
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where some of our sickest patients stay 
because we — there is monitoring, we can 
monitor them. The nurses are able to take 
care of them a lot more closely than if they 
were up on the floor. 

Q So do you teach them both like academic 
subjects and hands-on training? 

A Academic as well as primarily hands-on. I 
feel very strongly you need to be teaching 
at the bedside and take every individual and 
look at that individual and then decide what 
to do about that individual and then that 
helps the intern or resident learn how to do 
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a good exam on a patient that's critically 
ill and how to develop a whole — develop a 
plan for how they're going to treat that 
patient. 

Q What other awards have you won? 

A I was named the Indiana State Physician of 
the Year Award, I believe in 1987. 

Q Now, what's that? 

A That is given by the Indiana State Medical 
Association for a physician, they pick one 
physician out of the year of all the 
physicians that are in Indiana and give them 
TURNER, M.D.-DIRECT 
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an award they feel exemplifies of what being 
a physician is all about. 

Q Have you won any other awards? 

A I won the Women in Communications Award, I 
believe it was in 1985 or '86. And that, 
again, is — has to do with somewhat being a 
leader, a woman leader in my field. And 
then — 

Q Can I stop you for a second? 

MR. RILEY: Your Honor, may I 
approach the witness? 

THE COURT: Go ahead. 

Q Is this the award you won? 

A Yes. 1988. It was 1988. It is Women in 

Communications. It's a Woman of Achievement 
Award for the Professions. 

MR. RILEY: Your Honor, might I 
just show this to the jury? 

THE COURT: Yes. 

Q Okay. Please continue. Doctor. 

A Then about 1989, I believe, or '89 — no. 

I'm sorry. The next award I got was 
Integrity Award, but I can't remember when 
it was. 

MR. RILEY: Your Honor, can I 
TURNER, M.D.-DIRECT 
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approach the witness? 

THE COURT: Yes. 

A 1996. I was nominated by somebody from the 
community for the Delaware County Personal 
Integrity Award. That was in April of '96. 

Q And what does that mean? 

A That's an award that's given out to 

individuals who they feel has to do with 
honesty and integrity and what you've done 
with your life's work in Delaware County. 

Q Could I ask you just to read this to the 
jury. 

A "A good name is more desirable than great 
riches." And it's to Nicki C. Turner. 

MR. RILEY: Your Honor, may I show 
this to the jury? 

THE COURT: Go ahead. 

Q Is there any other awards? 

A Not really. 

Q Okay. I think you told the jury that you 
currently practice in the area of critical 
care? 
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A Yes, I do. 

Q Is that exclusively where you practice? 

A I do some pulmonary medicine but primarily 
TURNER, M.D.-DIRECT 
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my practice right now is critical care. And 
clinical nutrition. 

Q Could you tell the jury what a typical day 
is like for you as a critical care 
physician. 

A What I do is I go to the hospital first and 
see my sickest patients. They're usually in 
the intensive care unit or progressive care. 
Often I will be called, especially if I'm on 
call, to go to the emergency room or see 
other individuals in the hospital that are 
very, very seriously ill. And my job is 
to — I'm asked by other physicians, whether 
they be surgeons or family practice doctors 
or whoever, to see a patient, to see if I 
can stabilize them and kind of get them 
through a very life-threatening illness. 

I see my sickest patients first, then 
that usually takes three to four hours, just 
because they're so complicated; go back to 
my office, see patients that are coming back 
to me. I've taken care of them before when 
they were seriously ill, we were able to get 
them out of the hospital, get them on their 
feet, they come back to me to kind of stay 
TURNER, M.D.-DIRECT 

3496 

out of trouble and kind of smooth things 
out. 

Then I go back to the hospital about 
6:00 in the evening and finish rounds to my 
other patients. I normally carry between 
probably about 25 to 30 people in the house, 
in the hospital that are inpatients. 

Q Do you work pretty long hours? 

A Yes, I do. 

Q The patients you receive, do you receive 
them as referrals from other physicians? 

A Most of my patients are referrals from other 
physicians, either this county or other 
counties. And again, my responsibility is 
to help them through their difficult times. 
And I work with the other physicians, you 
know, family doctors, because family doctors 
are very important, and other physicians as 
well. We just try to get people through 
very, very serious illnesses. 

Q As a critical care physician, do you sort of 
operate as a manager or an overseer of the 
other doctors with specialties that come in 
to treat this individual? 

A Yes. For instance, if I had a trauma come 
TURNER, M.D.-DIRECT 
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in — trauma is where an individual may have 
been seriously injured in an auto accident 
or whatever, I will see the patient in the 
emergency room. I will decide what specific 
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physicians they would need. Then I will 
call those physicians in, either they're 
orthopaedic surgeons, bone doctors, a 
neurosurgeon, such as Dr. Silvidi, the 
person that deals with the head and 
neurological injuries where nerves have been 
entrapped or injured; infectious disease, a 
doctor that has to deal with why an 
infection is there and what to do about that 
infection. 

I'm kind of like the captain and 
everybody — and then they come in and go 
out. I'm kind of like the one that takes 
care of the patient during the entire 
hospitalization. And then we carry them 
through from the ICU often. 

I had a patient yesterday ask me will 
you be my doctor until I get out of the 
hospital, just because I'm out of the ICU 
it's okay, I said yes, because my job is to 
get the patient from the time they come in 
TURNER, M.D.-DIRECT 
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the hospital to the time they're able to go 
home, hopefully. 

Q What are medical records. Doctor? 

A Medical records are what we use to write 
what we think about a patient, what our 
first impressions are, what we find. We can 
dictate or we can write it out. Usually we 
do both. Sometimes we don't if we don't 
have time. 

And we — the other physicians that 
come in on the case will look at those and 
they will use those to try to — it's like 
no one — you know, when I start a case, I 
usually look at the patient from the very 
beginning on, like, a new patient. And I 
pay attention to other people's medical 
records. But my job is sometimes to — they 
can't figure out what's going on, that 
patient is not doing well, so I start from 
the very beginning and start over, and I 
still pay attention to the other records, 
but I still — I don't want to go the same 
line of sight that they did. 

And other physicians use these records 
as well. They look at them and, like an 
TURNER, M.D.-DIRECT 
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orthopaedic surgeon will come in and say 
this person is having bone pain, and they'll 
take care of that problem. An oncologist 
will come in, a tumor doctor will come in 
and take care of his problems. But they use 
the medical records as kind of a line of 
reference about what has been discovered 
before and what needs to be done. 

Q So you rely on the records of other 
physicians? 

A Yes. Yes, I do. 

Q Is that — as we've all seen in movies, the 
doctors come in and they pick up a chart and 
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they flip through it. Is that what they're 
doing there? 

A Yes. 

Q Seeing what the other doctors have said? 

A Yes. Exactly. Medical records has to do 

with vital signs, what the weights are, how 
well the patient is eating, what X-rays are 
there, what laboratory studies are there. 
It's kind of like a conglomerate of 
everything that happens to that patient in 
the hospital. 

Q I want to talk about Mildred Wiley. Did you 
TURNER, M.D.-DIRECT 
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come to treat Mildred Wiley? 

A Yes, I did. 

Q Do you remember when you first came to treat 
Mildred Wiley? 

A I saw her for the first time on the 30th of 
May, 1991. 

Q And have you had an opportunity to — did 
you have an opportunity to review her 
medical records at the time? 

A Yes, I did. 

Q And have you had an opportunity to continue 
to review them throughout these years? 

A Well, not really. 

Q Go ahead, you answer. 

A After she died in 1993 — correction, '91, I 
really had not heard anything until 1993 
when someone asked me to look at the records 
again and decide if something else should be 
done, if I thought my initial impression or 
diagnosis was correct. 

Q So you're familiar with her medical records; 
is that fair? 

A Yes. 

Q Let's start with her medical history. Did 
she develop some sort of problem in October 
TURNER, M.D.-DIRECT 
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of 1990? 

A Yes. She started with a cough, it was a 
hacky cough, and it would not go away. It 
was very bothersome to her. 

Q Do you know from reviewing the medical 

records whether she consulted any physician 
about these symptoms? 

A I don't think she did right away. I think 
like most of us don't think that there is 
anything wrong, and so it wasn't clear from 
the medical records when she went to 
Dr. Toney first. Dr. Toney was her family 
physician over in Marion, but it sounded 
like she waited a couple months, like most 
of us would with a cough, and then because 
it wouldn't go away she consulted her family 
physician. 

Q Do you know if she saw an ear, nose, and 
throat doctor at some point? 

A Yes, she saw Dr. Vesey. Dr. Vesey — I'm 

from Marion, so I know Dr. Vesey. Dr. Vesey 
was an ear, nose, and throat specialist, and 
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she consulted him to say what's wrong with 
my cough, why am I still coughing. 

Q Do you know if Mildred Wiley suffered a fall 
TURNER, M.D.-DIRECT 
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at any point? 

A Yes. In March of 1991 she fell at the VA. 

I guess the floor was slippery and she fell 
on her buttocks, and she injured her lower 
back. 

Q And do you know who she saw for that? 

A I believe she saw Dr. Toney first, that's 
her family doctor, which most of us would, 
but because it wasn't getting any better, it 
was very, very painful. Dr. Toney referred 
her to another physician. 

MR. RILEY: Your Honor, I would 
like to move Plaintiffs' Exhibit 41 into 
evidence, a medical record of Dr. Combs. 

THE COURT: Could I see it. 
Counselor? 

MR. RILEY: Yes. 

THE COURT: Do you have a copy, 

Mr. Ohlemeyer? 

MR. OHLEMEYER: Yes, I do. 

THE COURT: Any objection? 

MR. OHLEMEYER: No objection. Your 

Honor. 

THE COURT: Plaintiffs' 41 will be 

admitted. 

TURNER, M.D.-DIRECT 
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A Your Honor, may I have the bailiff pass 
copies to the jury? 

THE COURT: All right. 

Mr. Cassell. 

Q Okay, Doctor. I've got some information 
highlighted on the screen and on your 
screen, and I was wondering if you could 
read and explain that to the jury. 

A Yes. It's dated 1st of April by Dr. Combs. 

I know Dr. Combs. He's a member of the 
orthopaedic surgeons here in Muncie. On May 
7th — correction, on March 7th, 1991, she 
fell at work landing on her buttocks, which 
is her bottom. She sustained some injury to 
her left wrist and elbow which is totally 
resolved. 

Q What does resolved mean? 

A Resolved mean it's gone away with time. And 
current complaint is pain in the lower back. 

Q And what's the next line? 

A She denies any urological problems, which 
means that she hasn't — oftentimes when 
you're taking care of patients with low back 
pain, your nerves run right through your 
lower spine, so your concern is whether 
TURNER, M.D.-DIRECT 
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they've gotten like urinary incontinence 
where they can't keep their urine, they 
maybe urinate unconsciously or 
involuntarily, and so you'd really worry 
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that there may be compression there. 
Pressure, compression means where there is 
bone infringement or bone pressing in on 
nerves that would damage your ability to 
hold your urine. 

And it says that she had no urological 
problems, which means that she was 
continent, she was able to hold her urine. 
She had no systemic signs of illness, with 
good appetite and no fever. Which means she 
was probably feeling pretty well otherwise. 

Q Is a loss of appetite a sign of an illness? 

A It can be. 

MR. RILEY: Your Honor, may I 
approach the witness to retrieve the 
exhibit? 

THE COURT: Yes. 

Q Now, Doctor, after Mildred's fall, did any 
other symptoms begin to manifest or present 
themselves with her? 

A Yes. As I recall — could I review my 
TURNER, M.D.-DIRECT 
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notes? 

Q Sure. 

A Would it be okay? As I recall, what 

happened was is that the pain would not go 
away. And when somebody has had low back 
pain, it can be pretty painful because no 
matter what you do, whether you breathe, 
whether you walk, whether you lie in bed, 
sometimes it's very painful. 

And so because the pain wouldn't go 
away. Dr. Toney sent her to the sports 
clinic, and that's Dr. Combs, but on April 
1st they did an MRI. An MRI is a magnetic 
resonance imaging, which means they look and 
they reconstruct the lower spine, and that 
showed a slipped disk, what they thought was 
a slipped disk. 

A slipped disk means they probably, 
you've got like little stacks of blocks as 
your spine, and one of those it looked like 
had slipped out of its configuration with 
the other ones and was probably pressing on 
some nerves. 

Q The disk is sort of the cushion between the 
bones? 

TURNER, M.D.-DIRECT 
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A Yes. You have like little blocks which are 
your disks, your vertebrae, and then the 
disks are there to help support as well. 

Q Did she come to see Dr. Toney again? 

A I think she probably did, because the cough 
wouldn't go away. And that was very 
bothersome, and obviously that was probably 
exacerbating, or making her lower back pain 
even hurt even more. 

MR. RILEY: Your Honor, may I 
approach with these? 

THE COURT: Go ahead. Thank you. 

(Bench discussion) 
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THE COURT: I'll show that filed, 
an affidavit of authenticity. Plaintiffs' 

40, without objection. Plaintiffs' 40 will 
be admitted. 

(Plaintiffs' Exhibit(s) 40 received in 
evidence.) 

Q Okay, Doctor. If I could direct your 

attention to the note from Dr. Toney for 
April 29, 1991, which I believe you'll find 
on the third page. 

A Okay. 

Q Could you read that and explain that to the 
TURNER, M.D.-DIRECT 
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jury. 

A On April 29th, Dr. Toney wrote cough since 

last October. Went to Dr. Vesey, went to an 
allergy clinic. Complaining of cough and 
wheezing, and also coughing up blood. Then 
it says bleeding, coughing up blood, 
wheezing, cough, and I can't read the last 
two words. 

Q Are those symptoms that would usually 
concern a physician? 

A Yes, it would be. 

Q And what kind of doctor is Dr. Toney? 

A Dr. Toney is a, I believe, family practice 

doctor. 

Q Do you know if Dr. Toney ordered a chest 
X-ray? 

A Yes. Dr. Toney ordered a chest X-ray at 

Marion General, and it was done April 30th. 

Q I think that's found on the 6th page of the 
package, the chest X-ray. 

MR. RILEY: Your Honor, may I 
approach the witness since my technology 
seems to have failed me for the moment? 

THE COURT: Go ahead. 

Q Could you read that to the jury. Doctor? 
TURNER, M.D.-DIRECT 
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A The entire thing or just the impression? 

Q Why don't you read the entire thing. 

A Okay. It's PN lateral chest, which means 
that they just took, you know, they looked 
at the chest from the front and back as well 
as laterally, which means from the side. 

And it's comparing to February of 1984. And 
it says the heart and thoracic aorta within 
normal limits, which means they're normal. 
There's elevation of the right 
hemidiaphragm, which means the right 
diaphragm is elevated, which is associated 
with apparent atelectasis. 

Atelectasis in the lung is like if you 
have a plastic bag and it's full of air, you 
blow it up; but if you squish that plastic 
bag and take part of the air out, that's 
what atelectasis is. Kind of collapse of 
the lung. And this is involving the region 
of the right middle lobe, which is the 
center right here. It's part of the lung on 
the right side. 
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There is an infiltrate, I believe it 
says, noted in the posterior segment of the 
right upper lobe, which is in the back here, 
TURNER, M.D.-DIRECT 
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and it's right back here in the upper part 
of the lung. It says the right hilum 
appears prominent, which means we have our 
mediastinum and we have lymph nodes in our 
hilum, which is right in the middle of our 
chest. 

Q What's the mediastinum? 

A Mediastinum is where our blood vessels are, 
our aorta, our pulmonary vessels, our heart, 
and there is some lymph nodes in there as 
well. It's right in the center there, yes. 

Q Right here? 

A Yes. Right in the center, the mediastinum. 

And the trachea, the trachea which is our 
air tube that we breathe in. Our esophagus 
is there that we swallow food with. So 
there's a lot of structures, a lot of 
structures packed into that mediastinum. 

And it says the right hilum appears 
prominent, which means it's somewhat full. 

It doesn't look normal. The right hilum is 
to the right there, yes, and you would worry 
about — any time you see this, you would 
worry that there is something going on in 
that right lung that shouldn't be. 

TURNER, M.D.-DIRECT 
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It says it may be related to the 
adjacent infiltrate and atelectasis, which 
means maybe something that's occurring in 
that right lung, that infiltrate. 

Infiltrate means kind of a whitish out on 
the X-ray. And it should not be. Our lungs 
should be black because they're full of air. 
And when it's whited out, and if I had an 
X-ray, I could show you here, but that means 
there is something filling those air sacs 
that should not be there. 

However, the possibility of an 
underlying right hilar mass, which means 
that there is something filling the hilum 
again that should not be there, something, 
yes, right there, should be considered, and, 
therefore, follow-up films to complete a 
clearing is suggested. 

Q So follow-up films, does that mean they 
wanted to clear the area? 

A Yes. What they're concerned, what you do 
is, when you see something like this, what 
you do is you follow the patient — depends 
on how suspicious you are. You know, you 
would want to put them on antibiotics. 
TURNER, M.D.-DIRECT 
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Given the fact that somebody was coughing up 
blood, I would be very, very, very worried, 
especially with this report here. And so I 
would — 
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Anyway, what was done, they, I believe 
they — she was referred to Dr. Patel, which 
is appropriate. Dr. Patel, and I know 
Dr. Patel, he's a pulmonologist, a doctor of 
lung medicine, over at Marion General. And 
at this time I think he was the only lung 
doctor over there, in fact. And so 
appropriately he was referred to Dr. Patel, 
because Dr. Toney and Dr. Patel were both 
concerned because the blood. 

Normally you do not cough up blood. 
There is about four reasons you cough up 
blood. Number one is tuberculosis; number 
two is tumor or cancer; number three is if 
you got hit or trauma; and number four is a 
pulmonary embolus or a blood clot to your 
lung. 

So this is very concerning given the 
fact that she didn't have any other history. 

Q Would you say from the impression section 
that there is — the doctor is concerned 
TURNER, M.D.-DIRECT 
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that there is something in the right middle 
lobe here? 

A Yes. Yes. 

Q And that this is the middle lobe, isn't it 
right there? 

A Yes, right there. 

Q And then the other thing is that the left 
lung is clear. 

A Yes. The left lung was clear. 

MR. RILEY: Your Honor, may I 
approach the witness for a minute? 

THE COURT: Yes. 

Q If I could direct your attention. Doctor, to 
page 5 of Dr. Toney's notes. Could you read 
to the jury the section where he talks 
about — here it is up on the screen, could 
you read this section? 

A It says doubt pneumonia, probable lung 

cancer. Referred to Dr. Patel, and the plan 
was a CT of the chest and scan of bone. 

Q I believe you testified that Mildred Wiley 
did come to see Dr. Patel? 

A Yes. 

Q And where is Dr. Patel located? 

A Dr. Patel is at Marion. Marion General 

TURNER, M.D.-DIRECT 
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Hospital. 

Q And he is a pulmonologist? 

A He's a lung doctor, yes. 

Q Do you know when Mildred Wiley came to see 

Dr. Patel? 

A I believe he first — the bronchoscopy was 
May 5th. I'm not quite sure when he went to 
see her — when she went to see him exactly. 
May 2nd is when Dr. Toney referred her, and 
the referral was, it says, when he first saw 
her, I guess, was May 6th, she was seen 
and — 

MR. RILEY: Your Honor, may I 
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approach the bench for this exhibit? 

THE COURT: Yes. It's 42. Are you 
offering this? 

MR. RILEY: Yes. 

THE COURT: Do you have a copy of 
42, Mr. Ohlemeyer? 

MR. OHLEMEYER: I do. Your Honor, 
and I have no objections. 

THE COURT: Plaintiffs' Exhibit 42 
will be admitted. 

(Plaintiffs' Exhibit(s) 42 received in 
evidence.) 

TURNER, M.D.-DIRECT 
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MR. RILEY: Apologize for the 
delay. Doctor. 

Your Honor, may I approach the bailiff? 

THE COURT: Yes. 

Now, Doctor, if I could ask you to read and 
comment on Dr. Patel's May 6, '91 medical 

record for Mildred Wiley, if you would. 

Yes, it says that this 56-year-old white 
female has been coughing up blood. She is 
feeling some soreness in the right side of 
her chest. She also has noted some sneezing 
and coughing. Her history dates back to 
flu-like illness in October. For a couple 
of weeks or so she has been coughing and 
hacking. She has been having some sneezing 
and has been to see Dr. Vesey. He really 
did not find much allergies except some 
house dust allergies. 

Otherwise ENT examination — which 
means ear, nose, and throat, he looked down 
the nose, down the throat, examined her 
mouth and upper airway — was found to be 
unremarkable. 

She denies any history of tuberculosis, 
has never smoked, no problems with 
TURNER, M.D.-DIRECT 
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gastrointestinal system, which means she's 
had no nausea, vomiting, no abdominal pain, 
nothing, no diarrhea, nothing that would 
suggest that there is something going on in 
the stomach or in the abdomen. 

No problem with genitourinary system. 
Again, no problems with, you know, pelvic 
discomfort or bladder problems, kidney 
problems that would suggest that. 

No mass in the breast. She had a 
mammogram done that was negative and has 
regular pelvic examinations done. There was 
nothing abnormal has been found. There is 
no change in the bowel habits. Again, no 
change, frequent bouts of constipation or 
diarrhea, she had none of that. No blood in 
the urine. She denied any weight loss, and 
she had no low grade fever. 

You always check and see if they've 
traveled someplace, and she had not been 
traveling. No unusual exposure to any 
chemicals or fumes. No unusual hobbies. It 
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did state she had a back injury and had no 
broken vertebrae, but has been having a lot 
of back pain and takes Feldene and Parafon. 
TURNER, M.D.-DIRECT 
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Parafon is kind of a muscle relaxant 
combination with a pain pill, and Feldene is 
a pretty strong nonsteroidal, something like 
Advil that you get over the counter, but 
it's much, much stronger than that. 

Physical examination revealed a 
56-year-old female, very pleasant. And it 
said that breasts were free of mass. 

Q Would that mean he examined her breasts? 

A Yes. And impression, most likely this 

patient has right middle lobe syndrome with 
residual atelectasis. 

Q What does that mean? 

A Right middle lobe syndrome is kind of 

like — really, it's a description of what 
you see on X-ray. There is, obviously, 
something occurring in that right middle 
lobe. Whether it's a tumor or whatever, 
something is collapsing, that's partially 
obstructing — or it's like our airways are 
like little straws, if you look at them. 

And there is something blocking that airway 
so that the lung in back of it is not being 
opened up. 

Q Is it sort of a medical way of saying the 
TURNER, M.D.-DIRECT 
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doctor knows something is in this lobe but 
doesn't know what? 

A Doesn't know what it is, exactly. 

Q Do you know what treatment or diagnostic 
procedure Dr. Patel performed on Mildred? 

A What he said was he needed to make sure 

there was no obstruction, which is, again, 
like the little straw, may have something in 
it that's obstructing, causing the right 
middle lobe syndrome. And so what they 
needed to do is proceed to a bronchoscopy. 

Q What's a bronchoscopy? 

A Bronchoscopy — you know, most terms in 

medicine are kind of descriptive. Broncho 
means airways and oscopy means looking 
through the airways, just as a colonoscopy 
or whatever. 

And a bronchoscopy means they would 
take a little flexible — if you've seen 
these snakelights that go around and turn 
corners, that's exactly what a bronchoscopy 
is. You go through the nose or the mouth, 
usually through the nose, and go down into 
the airway, the back of the throat. You 
numb that up really well because people are 
TURNER, M.D.-DIRECT 
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coughing, and then you go through the vocal 
cords into the trachea itself, and you can 
see inside the lung. And it looks like a 
little road map in there. 
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MR. RILEY: Your Honor, may I ask 
the witness to step down and show the jury? 

THE COURT: All right. 

A What you do is you go down through the 

trachea, and this is the crania. The crania 
kind of divides the right and left lung and 
this should be very nice and sharp like a V, 
in the left lung, you look around and make 
sure all of these inside are okay. Again, 
you're looking through a tunnel. You're 
looking through this and looking around 
making sure there is nothing inside the 
airway. 

You go down here and then the right 
upper lobe here, and the right middle lobe. 
And down here someplace there was something 
pushing in on that right middle lobe. 

Q So does the physician have a camera that 

they look at when they see what's going on? 

A A camera, it's more like a light source. 

You can have a camera attached, but it's 
TURNER, M.D.-DIRECT 
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more like a light source that you look 
around and you look and it bends corners, it 
twists and it turns, and you can go up, go 
in here and look up here. 

There is a certain area that you can't 
look beyond, and — because the scope is 
larger than the airway. And so it kind of 
sticks there. 

Q About how much of the lung can you see with 
a bronchoscope? 

A You can see the major portions of the lung, 
but all this area out here you won't be able 
to see because it's too far down. You can 
see like a little peak in the hole; like 
looking at a house, you can see most of the 
rooms but you can't see all the rooms 
because they're turning a corner that you 
can't turn. 

Q Now, have you ever done one of these 
procedures? 

A Yes. 

Q How many would you say you've done? 

A Oh, probably over 300, 400. I really 
haven't kept track. I've been doing 
bronchoscopies since when I was in my 
TURNER, M.D.-DIRECT 
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Fellowship, 1981. 

Q When does a physician generally decide to 
using a bronchoscope is in order? 

A A bronchoscope is in order when, first of 
all, bloody sputum — again, you'd really 
worry about tumor, given the history that 
you would get. You would have to look at 
the history and see, if the patient was in 
an automobile accident and they had bloody 
fluid, that would be a different story, but 
if there was no other history, you would 
worry about something going on in the 
airway. 
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Anytime you think you can't figure out 
what's going inside that lung; sometimes 
people will have pneumonia, and you want to 
see if something is blocking up that airway, 
like sputum or phlegm, a phlegm plug, and 
you can suck it out. So there is different 
reasons for doing that. It's kind of a 
diagnostic, tells you what's going on, tries 
to tell you what's going on inside that 
lung. 

Do you know what Dr. Patel found when he did 
the bronchoscopy? 

TURNER, M.D.-DIRECT 

3521 


What he found was — do you want me to look 
at my notes? 

Sure, you can look at your notes because 
ours hasn't come up yet. 

Let's see here. I don't have the 
bronchoscopy note. What he saw was he saw 
some swelling of the airway. 

Okay, Doctor. 

I don't have it right here. 

But we have it on the screen. 

Great. What he saw was — and he did it the 
same day, it looks like. 

MR. OHLEMEYER: I'm sorry to 
interrupt. Doctor. 

Do we have an exhibit number for that? 
THE COURT: This has previously 
been admitted. 

MR. RILEY: I think this is 
admitted in this exhibit. 

Take it off for a moment, would you. 
While they're working on that, why don't you 
tell me, did you find the record for 
Dr. Patel up there? 

I don't have it here. 

What he found, however, was that there 
TURNER, M.D.-DIRECT 
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was some of the swelling of the inner 
aspects of the bronchi, which is the 
airways, but no evidence of endobronchial 
lesions, no evidence that there was 
something blocking the airway. He said 
there was some hyperemia, which means there 
was some redness to the airway, and that 
there was some — a little bit of swelling. 
And he thought that the airways themselves 
were somewhat small. 

What does that mean, somewhat small? 

Some individuals — it's kind of hard. 
Because I couldn't tell what he meant by 
that. I would suspect that it could be one 
of two things. This lady was a relatively 
small lady and the airways were small, or 
there may have been something pushing on the 
airways, so he really didn't define that. 

Did he perform a procedure called brushings 
and washings? 

Yes, he did. 

Can you tell the jury what that is? 
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Inside the scope you have, you know, you 
have the area that you can look down, and 
then you have a little side port that you 
TURNER, M.D.-DIRECT 
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can go down and put water or saline through. 
Saline is just salt water. And you put that 
through that, and it washes inside the lung 
and you can collect that, you can suck that 
back, and you can send that off for 
pathology to look at, the laboratory to look 
at to see if there is any tumor cells or 
whether you send it off for microbacterial 
studies to see if there is something 
growing, like a tuberculosis or bacteria. 

And there is also an area there, the 
same one that you really go through with the 
saline, you can put a small brush down and 
it's like a little long brush. It's a brush 
about this long but it's got a long little 
flexible wire and you go down and you can 
brush up and down on that scope or on the 
area that you're concerned about, pull it 
back through the scope, put it on a slide 
and send that off to the pathology 
department. 

If I could just sort of back up for a 
moment, when you're doing these brushings 
and these washings and you're looking for 
tumor cells — isn't that fair? 

TURNER, M.D.-DIRECT 
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Yes . 

How — what happens with a tumor? Does it 
shed cells? 

Depends on where it is. Depends on how firm 
it is, how pliable, how irritated. You 
know, you can have a sore that's very firm 
or you can have a sore that bleeds very 
easily. And sometimes it can go either way. 
It depends on the situation that you're in. 
And what that sore is like. Sometimes they 
shed cells, sometimes they don't. 

Sometimes if a patient is coughing, and 
I remember Dr. Patel said he had to use 
extra doses of numbing medicine, Xylocaine, 
because Mildred kept coughing a lot and he 
was having trouble. And so she was very 
irritated down there. And so he used a 
double dose of Xylocaine or Novocain, 
numbing medicine to try to get the 
specimens. 

So he was probably brushing and she was 
coughing at the same time, and if you have 
ever been looking at a bronchoscopy, the 
patient, the cough is very strong, and you 
kind of cough your tube out, then you push 
TURNER, M.D.-DIRECT 
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it back in, you try to get the specimens. 

MR. RILEY: Your Honor, may I 
approach the Bench with Exhibit 43? 

THE COURT: Are we done with 42 
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here? 

MR. RILEY: Yes. 

THE COURT: All right. You can 
pass those down. 

Q Doctor, I'm going to direct your attention 
to Defendants' Exhibit 42, I believe. The 
defendants already entered it into evidence. 

THE COURT: M1686A. 

Q M1686A. And could you read Dr. Patel's 
impression? 

A It says most likely atypical pneumonia like 
mycoplasma or chlamydia type of infection. 

Q What does that mean? 

A Well, there are certain organisms that 

occur, and mycoplasma is kind of a cross 
between a virus and a bacteria, and there 
are certain antibiotics that will work with 
that. Chlamydia is somewhat of a virus-type 
of organism. 

Q And you were indicating, I believe. Doctor, 
that from Dr. Patel's bronchoscopy, that the 
TURNER, M.D.-DIRECT 
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brushings and the washings didn't produce 
any odd cells or atypical cells? 

A No. 

Q Now, is that uncommon? Say there was a 

cancer there, would that be uncommon that 
the brushings and washings — 

A Sometimes you cannot get it because, again, 
the tumor is not shedding, and the patient 
is coughing, but there is certain times, no 
matter how hard you try, even if you see 
something in the airway, you try very hard 
to get it and it just doesn't come. 

Q Does the tumor sort of have to cooperate 
with the physician? 

A The tumor has to cooperate sometimes. 

Q Looking at the last page of Dr. Patel's 

records, if I could have 24, page 1. Can 
you tell the jury what this is? 

A It's another note dated — 

MR. OHLEMEYER: I'm sorry. What's 
the exhibit number, please? 

MR. RILEY: It's the last page of 
Dr. Patel's record. 

A That's a chest X-ray. 

MR. OHLEMEYER: So that's 
TURNER, M.D.-DIRECT 
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Plaintiffs' 42? 

Q I'm sorry. Doctor, I didn't hear what you 
said. 

A You want me to — this is the last page, 

this is when he saw — and I think this is 
an X-ray. 

When he saw her on May 20th, a letter 
to Dr. Toney, is that the one you want me 
to — 

Q No. The X-ray. 

A Oh, the X-ray. It says there's partial 

clearing of the pneumonic infiltrate in the 
right lung since the examination of 4/30. 


http://legacy.library.ucsfSdurtiel/igt|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/hfhd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


However, there is persistent densities, 
which means there is still something going 
on in the mid and upper lung field, as well 
as an indistinct density in the right hilar 
area. Again, there's that right fullness 
that we talked about earlier. 

It says, I cannot exclude the 
possibility of partial obstruction of the 
right middle lobe bronchus with loss of 
volume of the medial portion of the right 
middle lobe. 

Q Would that be right here, the right middle 
TURNER, M.D.-DIRECT 
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bronchus? 

A No. Right middle lobe would be lower. 

Right there, yes. 

Q So, essentially. Dr. Patel is saying he 

can't rule out an obstruction in this area? 

A This is a chest X-ray. This is from the 
X-ray. This is the radiologist. And 
sometimes when we look at a patient and then 
we look at the chest X-ray, what we see from 
the inside doesn't concur, usually, 
sometimes with what the X-ray shows. Just 
because you're looking at different things. 

Q Did Dr. Patel have Mildred Wiley just to go 
for this X-ray just as a continual 
follow-up? 

A Yes, you would want to do that. 

Q Was Mildred Wiley eventually admitted to 
Ball Memorial Hospital? 

A Yes, she was. 

Q Do you know the date for that? 

A She was admitted on the 29th of May, 1991. 

Q And do you know who admitted her? 

A Dr. Scott Walker. He's an orthopaedic 
surgeon, a bone doctor here. 

Q He's an orthopaedic — 
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A He's an orthopaedic surgeon. 

Q And perhaps I missed it, but do you know why 
she was admitted? 

A Well, Dr. Combs had taken care of her, the 
MRI had been done, they had sent her for 
steroid injections. The steroid injections 
are if someone has a bad disk or some type 
of, they think inflammatory, some type of 
irritation in your lower back, maybe your 
shoulder, your elbow, they will send you for 
steroid injections. 

And that was done twice. May 10th and 
May 14th, by Dr. Dove. He's an 
anesthesiologist, and that is normally who 
does those, in the lower back, and she 
wasn't getting any better. And so they 
decided to send her to Dr. Walker who does 
back surgery. 

Most orthopaedic surgeons have some 
specialty area they really like and that's 
what they do. They practice in that area. 
And so Dr. Combs, who primarily takes care 
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of shoulders and arms and things like that, 
referred her to Dr. Walker because 
Dr. Walker is primarily a lower back person. 
TURNER, M.D.-DIRECT 
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And Dr. Walker admitted her for a myelogram. 

A myelogram is where they inject dye in 
the spinal canal and look and see what's 
going on, why is she having so much pain. 

And that looks again from the inside. If 
you think about a bronchoscope looking at 
the inside of the lung, a myelogram looks 
from the inside of the spinal canal and it 
can see things pushing in and seeing what's 
going on in the lower back. 

What else did they do for her after she was 
admitted on 5/29? 

Well, I was asked to see her on the 30th, 
29th or 30th, and I saw her first. He 
initially put her in after the myelogram. 

Did something come up on the myelogram that 
they were worried about? 

Yes. The concern, obviously, that she was 
having a lot of pain and he looked at the 
X-ray first also, and the X-ray really 
bothered Dr. Walker because he states in his 
note here on the 30th — 


MR. OHLEMEYER: I don't mean to 
interrupt. Your Honor, but the witness can 
read what Dr. Walker wrote, but I don't 
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think she can tell the jury whether it 
really bothered him or didn't bother him. 

THE COURT: Sustained. The comment 
about really bothered Dr. Walker will go 
out. Jury will disregard that comment. 

Go ahead. Counselor. 

It said she was in a lot of pain the morning 
of the 30th of May, and she was emotionally 
distraught. Chest X-ray shows what appeared 
to be a mass, and the myelogram was 
abnormal. 

Mass in the lung, would that — 

Mass in the lung. And then it says also the 
workup for cancer was negative at Marion 
General. And so he admitted her and put her 
on pain medication, Mepergan, which is a 
potent pain medicine. It's a combination of 
Demerol and Phenergan. And put her on 
Percocet again. Percocet and Mepergan are 
kind of very strong medicines that we use 
for pain medicines. 

And he also, interestingly, put her on 
Tranxene, 7.5 milligrams, which is a fairly 
large dose, because she was — it's kind of 
an anti-anxiety agent. You use it in 
TURNER, M.D.-DIRECT 
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patients that are very, very scared and 
anxious. And then I was asked to see her on 
the 30th of May. 

Was there some concern that there was 
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something going on in her lumbar spine? 

A Yes. The concern was, is that the lumbar 

spine, the myelogram showed that there was a 
destruction of L2. You have about five 
vertebrae or five little areas down there, 
and there was something eating away at L2. 
Lumbar disk two. And there was also some 
changes in, I believe, L3 and 4. 

Q Doctor, let me ask you a question. What is 
the difference for a physician between an 
impression and a diagnosis? 

THE COURT: Counselor, speak up 
just a little bit. We're trying to record 
it. 

Q Doctor, what's the difference between an 
impression and a diagnosis? 

A The difference, in my experience, what I 
believe an impression is, when you see a 
patient and you go through all of their 
history, all of their exam, all of their — 
the stuff that you have to that point, then 
TURNER, M.D.-DIRECT 
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you make an initial impression. It kind of 
allows you to decide which way you're going 
to go with your diagnoses — not diagnoses, 
which way you're going to go do your workup. 

And if somebody came to me with a cold, 
an upper respiratory infection and just 
coughing, and their lungs were clear, my 
impression would be a bronchitis and I would 
treat them with antibiotics. 

If I had a patient that I listened to 
and they had changes in their lungs when I 
listened to them, my impression was, well, 
we need to get — we want to get an X-ray to 
make sure they don't have pneumonia, I would 
send them for an X-ray, and then my 
diagnosis would be after I got something 
hard and fast like a blood count and an 
abnormal chest X-ray. And that's my 
diagnosis. 

The impression is kind of like your 
initial thing, of how you're going to direct 
the patient care and diagnosis — 
correction, diagnostic procedures, that's a 
better word. Like the blood work and things 
you're going to do to the patient. And the 
TURNER, M.D.-DIRECT 
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diagnoses is more of a definitive thing of 
what you've come up with after getting and 
looking at everything. 

MR. RILEY: Your Honor, may I 
approach the Bench? 

THE COURT: Yes. 

Do you have a copy of Exhibit 36, 
Counselor? 

MR. OHLEMEYER: Yes, I do. Your 

Honor. 

THE COURT: Any objection? 

MR. OHLEMEYER: No. 

THE COURT: Plaintiffs' 36 will be 
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admitted. 

(Plaintiffs' Exhibit(s) 36 received in 
evidence.) 

MR. RILEY: Your Honor, may I give 
these to the bailiff to pass to the jury? 

THE COURT: Yes. Go ahead. 

Q If I could direct your attention. Doctor, to 
page 3 of this exhibit. Can you identify 
what this document is? 

A I think that's the beginning of my H&P that 
I saw her — when I saw her the very first 
time I saw her. 

TURNER, M.D.-DIRECT 
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Q What's an H&P? 

A An H&P is a history and physical 

examination. We sit down with the patient 
and/or the family, if they're available, and 
we ask them all sorts of questions to decide 
what we do next and how we help them. 

Q Do you recall in Mildred's case who you sat 
down with? 

A I think primarily when I — again, this is 
many years later, but I think primarily I 
was talking to her. 

Q Okay. Why don't we go through this on the 
monitor and why don't you tell the jury what 
you wrote at that time. 

A It says the date of admission was the 29th 
of May. "Mrs. Wiley is a 56-year-old white 
female who is admitted with the a 
destructive lesion of L2. Again, something 
was eating away her L2, her lumbar spine 2. 

The patient has somewhat of a 
complicated past medical history. That 
means there is lots of things going on that 
I needed to look at. 

Her present illness began with the flu 
in October of 1990. At that time she 
TURNER, M.D.-DIRECT 
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developed a persistent cough. She continued 
to cough despite antibiotics. 

And then it says, she then began to 
have a temperature of 101.7, and because of 
this, as well as further problems, she was 
referred to Dr. Scott Walker for a 
myelogram. Myelogram was completed on May 
29th. 

When they do the myelogram, they have 
to put the needle that injects the dye in 
X-ray through a needle into the spinal 
canal. It's like a spinal tap. And but 
then before they put the dye in, they pull 
out fluid, and they send that for analysis. 
So spinal fluid. 

And it says the spinal fluid was 
obtained for cell count. They look at red 
blood cells, white blood cells, glucose, and 
protein. And protein is used to see if 
there was some type of inflammatory process 
going on, some type of infection, and as 
well as cytology, which means they send it 
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off to the lab and look at the cells under 
the microscope and see if there is something 
bad going on with that fluid. 

TURNER, M.D.-DIRECT 
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The myelogram showed some stenosis, 
which means narrowing, at L3-4 but there was 
a questionable destructive lesion at L2 
spinous process. 

Q What's the spinous process? 

A Spinous process was — it helps support the 
bone, the vertebrae. 

Q Is it sort of the wing thing that sticks 
out? 

A Yes. Yes. The patient was, therefore, 

admitted for further evaluation after the 
myelogram. She was scheduled for surgery 
but this has been canceled because of other 
medical problems. 

Q Okay. Let's continue on with your record 
here. Doctor. 

A Okay. It says the remainder — 

Q This is the next page. 

A The remainder of the review of systems — 

And the review of systems is, again, 
exactly what it says. We'll ask you a 
number of questions: Headaches, visual 
problems, anything, all through the 
different systems in your body to figure out 
what's going on. 

TURNER, M.D.-DIRECT 
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And it says it denies headaches, 
diplopia — which means double vision, 
blurred vision — any type of difficulty 
swallowing. 

She has had a persistent cough. She 
has also had some hoarseness. And, 
hoarseness, you know what that is. It's 
where you get hoarse after a bad cold. 
Hoarseness in this patient because of the 
cough, however, you think of other things. 

She has also had some streaking of 
blood in her sputum. 

Q What is sputum? 

A Sputum is just phlegm that we cough up from 
our lungs. 

She denied GI upset. Again, no nausea, 
vomiting. 

Q That's in the abdomen, gastrointestinal? 

A Yes. She denies chest discomfort with the 

exception of some heaviness with severe 
coughing. She had noticed a bit of a lump 
on her left scalp, although had not noted 
this before, as well as a small nodule just 
to the left of the lower xiphoid process. 

Xiphoid is right down here at the very 
TURNER, M.D.-DIRECT 
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end of your breastbone. 

And it said the last mammogram, as well 
as pelvic examination, was in the fall of 
1990, both of which were negative. And this 
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was done by Dr. Recometa. I believe he's a 
gynecologist over in Marion. 

The patient denies any bowel changes. 

No GI distress. No nausea or vomiting. No 
diarrhea, no constipation, no blood in her 
stools. She had been told in the past that 
she had hemorrhoids. She denied syncopal 
episodes, which means passing out spells, 
seizures or fits. No history of hepatitis, 
kidney or liver problems. The only allergy 
is sulfa. 

The patient does not drink, nor does 
she smoke, and it says she had been exposed 
to secondhand smoke for approximately 12 
years at the VA and has been on a new job 
over the last eight years and, therefore, 
has had a private office and has not been 
exposed to secondhand smoke. 

Q Let me ask you here on this last two lines 
here. Doctor. Did you develop a different 
understanding after the time you dictated 
TURNER, M.D.-DIRECT 
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this? 

A Yes, I did. 

Q Could you explain that to the jury? 

MR. OHLEMEYER: Excuse me. Your 
Honor. I think it appears to call for 
hearsay or lacks foundation at this point. 

I'm not sure. 

THE COURT: I'm not sure where 
you're going here. Counselor. Are you 
telling us that was — well, why don't you 
go a little further with the witness and 
I'll take the objection under advisement. 

MR. RILEY: Okay. 

Q Yes or no, did you develop a different 
understanding? 

A Yes. 

Q And how did you come to develop a different 
understanding? 

A Well, when talking — I don't believe her 

husband was present at this, at the initial 
H&P when I was talking to her. And after I 
had taken care of her for a couple of days, 

I had talked to them about — 

MR. OHLEMEYER: Excuse me. Your 
Honor, but at this point anything Mr. Wiley 
TURNER, M.D.-DIRECT 
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may have told Dr. Turner at that point is 
hearsay and I object to it. 

THE COURT: She can tell us she 
talked to other people and as a result of 
that changed her opinion. 

I don't want you to tell us 
specifically what anybody may have told you, 
though. 

THE WITNESS: Okay. 

Q Did you change your opinion as to the length 
of exposure? 

A Yes, I did. 

Q And what was that opinion changed to, as far 
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as duration of exposure? 

A That she had been exposed until the time 
that she was out of the hospital when she 
was recently injured and had to be taken off 
from work. 

Q Let's go to the next section. 

A Breast, it said negative except for 

fibrocystic changes, and that just means 
that women get fibrous changes, little 
scars, and changes in their breast. 

Q Does that mean you actually examined her 
breast? 

TURNER, M.D.-DIRECT 
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A Yes, I did. She has a small very tender 

approximately one-half centimeter irregular 
nodule just to the left of the xiphoid 
process, which was where we talked about 
before, which was the end of your 
breastbone. 

Q Can I stop you for one second. Centimeter, 
that's sort of the French pronunciation of 
centimeter? 

A Yes. I'm sorry, yes. Centimeter. There is 
2.54 centimeters in one inch, so half a 
centimeter is about a quarter of an inch. 

And it was an irregular nodule, just to 
the left of the xiphoid process. Her 
abdomen was soft and non-tender with the 
exception of slight tenderness in the right 
upper quadrant. 

Liver by percussion was entirely within 
normal limits. Neurologically the deep 
tendon reflexes, which we press on their 
reflexes, and that was — it said that they 
were symmetrical. That means they're both 
the same in both upper and lower 
extremities. 

And plantar reflexes were flexioned 
TURNER, M.D.-DIRECT 
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bilaterally, which means that we stroked the 
bottom of the foot and they both go down. 

And that is kind of — helps us decide 
whether there is something going on. 

With raising either leg she does have 
pain in her lower back, and that told us 
that there is something pressing on the 
nerves in her lower back. She has exquisite 
tenderness in the lower back at 
approximately LI or 2. 

Q What is that, exquisite tenderness. That's 
kind of an odd way — what does that mean? 

A That just means when I was pressing on those 
areas it was very painful to her. 

Rectal examination was checked for 
tone. And again, that was done because in 
lower back injuries, you always worry, just 
like the urological, urinary incontinence, 
you can lose the ability to hold your stool 
or even have a bowel movement. And I 
checked that to make sure that was not a 
problem. And it says the tone was very 
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good. She was able to squeeze her rectum 
and there was no rectal masses and no stool 
for hem testing. If we looked at — we do a 
TURNER, M.D.-DIRECT 
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rectal examination, there is a chemical test 
you can do to look at the stool to see if it 
has blood in it. And there was no stool for 
hem testing, so there was no stool in her 
vault, in her rectum. 

Q On the 29th, what were your impressions as 
to what her condition was? 

A Well, we knew that she had a destructive 
lesion of L2 from the myelogram, and we 
needed to rule out infections and we needed 
to rule out metastatic lesions. There are 
certain things that occur that will cause a 
destruction of the bone. 

Q Infections can cause destruction of bone? 

A Yes. And it says persistent cough with 
hemoptysis. 

Q And what is hemoptysis? 

A Hemoptysis, again, coughing up blood. Hem 
means blood, optysis just means coughing up 
blood. 

Q And I believe this is on the next page, the 
rest of your impressions. 

A Weight loss, and she had a markedly elevated 
sedementation rate with fever. A 
sedementation rate is — do you want me to 
TURNER, M.D.-DIRECT 
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explain that? 

Q Sure. 

A A sedementation rate is kind of a test that 
I tell patients kind of reflects 
inflammation. What they do is they take 
your blood and they put it in this very, 
very narrow tube and it looks how long it 
takes to settle. The blood needs to settle 
to the bottom. 

And if we have antibodies flowing 
around or some type of process occurring 
that hangs onto those red blood cells, they 
don't drop to the tube as fast. Normally, 
at the length of a time that — they've got 
a length, a duration that they measure, and 
they watch that tube to see how long it 
takes or how much is dropped at a certain 
length of time. Normally it's about 20, 
zero to 20. 

And hers, I believe, was markedly 
elevated, I think was greater than 100, 
which makes you think something was going on 
with her. It's kind of a non-specific test 
that we do to say you need to be looking for 
something. 

TURNER, M.D.-DIRECT 
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Then it says given the fact that the 
sed rate is elevated as well as the fever, 
one would wonder about an infectious 
etiology. There is some type of infection 
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occurring, eating away her bone. 

Q Was that really what you were concerned 
about at that time, a possible infectious 
etiology here? 

A Yes. I said I will review the bone scan, 

review the chest X-ray, we may obtain a CT, 
a CAT scan, which has not been done of her 
chest, as well as probable abdomen, look at 
her abdomen as well, make sure there was 
nothing going on. She had some very mild 
abnormal liver enzymes, and we will follow 
the patient with you. That means I will 
continue to follow along with Dr. Walker to 
decide what's going on, to help decide 
what's going on. 

Q Let me ask you a question here on No. 3. I 
believe Dr. Patel's records for the 6th 
indicated there wasn't a weight loss but now 
you indicate that there was. 

A Yes. I believe she had lost about 14 

pounds, I believe, if I remember right. I 
TURNER, M.D.-DIRECT 
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read through this. But she had lost some 
weight. 

Q Okay. What diagnostic procedure was started 
next. Doctor, for Mildred Wiley? 

A What we did is after admission we looked at 
her chest X-rays. I did blood cultures. 
Again, I was looking for a source of 
infection, and we did sputum looking for 
tuberculosis. 

Again, she had an abnormal chest X-ray, 
she was coughing up blood. Remember, we 
talked about the four reasons why people 
cough up blood, and one of those was 
tuberculosis. And she had worked in the VA 
and the concern, obviously, was, well, this 
is possibly tuberculosis. Lots of veterans 
have tuberculosis. 

And we also got a sputum for gram stain 
and CNS, which means we collect the sputum, 
we looked at it under microscope, sent it 
off for regular cultures. 

Q Was that something she coughed up then? 

A Yes. And I did an arterial blood gas 

looking to see if her oxygenation was okay, 
because of her chest X-ray. And we did some 
TURNER, M.D.-DIRECT 
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other things, some iron studies because she 
was anemic. Her hemoglobin was only 9. 

That again tells you something is going on 
with this patient. I did thyroid studies 
which turned out to be normal. 

Again, weight loss, you worry about 
something occurring that is causing the 
metabolism to kind of speed up. A ferritin 
level is iron stores. And I also did a skin 
test for tuberculosis. The PPD. And I 
tested her for energy, which means, a PPD 
requires a T cell, a type of cell in your 
blood to react, and we just check to make 
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sure her body could react, to see whether we 
could believe the PPD or not. And it also 
tells us how sick she is. 

At any time was a CT scan performed? 

Yes. A CT scan was performed, I believe 
on — a CT scan was performed on the 3rd of 
June. 


MR. RILEY: Your Honor, 
approach the Bench? 

THE COURT: Yes. 

Do you have Plaintiffs' 39, 
Mr. Ohlemeyer? 

TURNER, M.D.-DIRECT 


may I 
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MR. OHLEMEYER: I do. Your Honor. 

I have no objection to it. 

THE COURT: You're offering it? 

MR. RILEY: Yes, I am. 

THE COURT: Plaintiffs' 39 will be 

admitted. 

(Plaintiffs' Exhibit(s) 39 received in 
evidence.) 

Doctor, the CT scan should be coming up on 
the screen. I believe you said that the 
date of this was on June 3, 1991. 

Yes. 

And what was the examination of? 

The CT of the chest and CT of the abdomen 
and pelvis. 

And what is a CT scan? 

It's a computerized axial tomography, called 
CAT scan, and what it does is it looks at, 
really, the computer scans the body in a 
three-dimensional way and then recreates it 
on film so we can look at different slices 
through the body. 

Sort of like pancakes? 

Yes. 

Okay. And, Doctor, if you could read, 
TURNER, M.D.-DIRECT 
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starting with the word "There." 

It says. There is a large mass beginning in 
the right upper lobe posteriorly, which 
means in the top of the back, and extending 
inferiorly, which means down, and increasing 
in size as it extends inferiorly. It likely 
involves most of the posterior segment of 
the right upper lobe and likely extends 
through the fissures. 

We have fissures through our lungs that 
kind of separate the different lobes into 
the superior segment of the right lower 
lobe. So what it was doing, it was 
continuing to grow down into the right lower 
lobe. 

What was continuing to grow down? 

The mass. 

And what does mass mean? 

Some type of space-occupying process that 
should not be there. 

Okay. Please go on. 

There's also a moderate size right hilar 
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mass which causes obstruction of the right 
middle lobe bronchus and atelectasis of the 
right middle lobe. What essentially that 
TURNER, M.D.-DIRECT 
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means is, it was pushing in or there was 
something going on where it was either 
filling or there was an obstruction of the 
right middle lobe bronchus. 

Q Would that be right in here. Doctor? 

A Yes, right there. 

An atelectasis of the right middle lobe 
which means it was collapsed because it 
couldn't get any air. 

Q Is that what the X-rays have been showing 
all along? 

A Yes. The right middle lobe syndrome, goes 
back to what Dr. Patel initially saw, that 
lung was collapsed because it wasn't getting 
any air, something was obstructing. 

Q Okay. And starting with the liver. Doctor, 
if you could read that? 

A It says the liver is within normal limits. 

Q What does that mean? 

A That means that the liver looked fine. And 
there was no definite abnormalities of the 
adrenal glands. 

Q What are the adrenal glands? 

A The adrenal glands are little glands that 
sit on top of our kidneys. Their major 
TURNER, M.D.-DIRECT 
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purpose is, you know, when we were evolving, 
or whatever you describe, whatever you 
believe in, there are glands that sit on top 
of the kidneys which, if we're in an 
emergency or we're scared to death or 
whatever, there is chemicals, hormones that 
are secreted from these adrenal glands, that 
help our body cope. And that's what the 
adrenal glands are. Oftentimes, you 
definitely look at these when you're doing a 
CAT scan of the chest to make sure there is 
nothing going on with those. 

And those were normal, but they were 
difficult to identify, so they really 
couldn't call them normal. They said they 
were difficult to identify. 

The pancreas was difficult to identify, 
but was not enlarged. 

Q What would it mean if it were enlarged? Why 
is that important? 

A Well, you would worry that that was — maybe 
there is a mass or some type of abnormality 
with the pancreas. 

Q And that would make it bigger, is that a 
good lay way of putting it? 

TURNER, M.D.-DIRECT 
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A Yes. 

Q Continue to the second page, please. 

Starting with the kidneys. 

A It says the kidneys and spleen are normal 
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and no abnormality of the pelvis was seen. 

So there was no masses in the pelvis itself. 

And then the very last thing that's 
highlighted, it says no specific 
intra-abdominal or intrapelvic abnormalities 
seen. That means that there was no abnormal 
masses or anything in the belly that we 
would look at as a source of what was going 
on with her body. 

Q Now, I want to go back up to this first 

impression here. Doctor, where it says large 
right upper lung lesion. What does that 
mean? 

A It says large right upper lung lesion, 

which, means, again, there is a mass in the 
right upper lobe. 

Q That's another word for mass, is lesion? 

A Yes. With right hilar metastasis or 
extension and subcarinal extension or 
metastasis, which means something obviously 
is spreading and has spread into the hilum 
TURNER, M.D.-DIRECT 
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and into the carina. Remember we talked 
about the carina. 

Q The carina is right there? 

A Right. It should be nice and straight, and 
something was infiltrating into that, 
because of lymph nodes. The lymph nodes 
were draining something abnormal, and they 
were enlarging. 

Q Would it be fair to say the carina was sort 
of stretching out? 

A Yes. Yes. 

And it says with obstruction of the 
right middle lobe bronchus, that means it 
was plugged off again, and atelectasis of 
the right middle lobe, which means, again, 
it was collapsed. 

Q Now, Doctor, you mentioned something about a 
nodule on the xiphoid process, I believe, 
down here underneath the breastbone 
probably. 

A No. Right up here. Way up. It's right 
above your epigastrium. Right up here. 

Right here. Stomach, right here. And it's 
kind of like the very — some people feel it 
when they're laying down back, it's just 
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this little pointy thing that sits out 
there, and that's the xiphoid process, and 
it's to the left of that, and it was a half 
a centimeter, about a quarter of an inch 
nodule. 

Q What was done about that nodule? 

A Well, when I felt it, obviously our concern 
was we were trying to figure out what was 
going on with this lady, why was she so sick 
and why she had all these problems, and when 
I did my examination and she pointed it out 
and you feel — when you're doing your 
examination, you kind of feel, if anybody 
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has had a good physical examination in here, 
they kind of feel your skin, feel your 
muscles, make sure everything is okay, and 
that was what I was doing. When we 
discovered this nodule and it was firm, and 
we had that taken off, because it shouldn't 
have been there. 

MR. RILEY: Okay. I'm going to 
refer. Counsel, back to Plaintiffs' Exhibit 
36, Dr. Turner's notes. Page 541, please. 
This is on, for the jury, this is — 
Your Honor, may I approach the bailiff 
TURNER, M.D.-DIRECT 

3556 

and ask him to return Exhibit 36 to the 
jury. 

Okay, Doctor. If you could tell us about 
this pathology report from when they took 
out the chest wall mass. 

Yes. Dr. Sprunger did this, he's a general 
surgeon at Ball Hospital, and I asked him to 
see Mildred for this. And it says that the 
frozen section chest wall mass, chest wall 
biopsy and mass poorly differentiated 
carcinoma. 

Now, what does that mean? 

Poorly differentiated means we can't really 
tell the cell type but it's definitely 
cancer. 

What procedure did you perform on Mildred 
Wiley next? 

Well, after we got the CAT scan, after we 
did that, what the concern was is, we had to 
figure out what was going on in the lung, 
and so the next thing I did, obviously, was 
ask Dr. Songer to see the patient, an 
oncologist. 

Was a bone scan done before Dr. Songer? 

Oh, yes, you're right. A bone scan was 
TURNER, M.D.-DIRECT 
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completed. Is this in here? 

I don't need an exact date. 

A bone scan was done. And we had planned 
that right after she was admitted because 
she was having pain in her right shoulder. 
She couldn't raise her — when I was 
examining her, she couldn't raise her right 
shoulder up and hadn't been able to do that 
for several weeks. And with the back pain 
and the shoulder pain and now this nodule in 
her chest wall, our concern was something 
was going on with the bones. And she just 
didn't feel good. And that's from my 
initial H&P, my history and physical 
examination, so we did a bone scan and that 
showed — 

What is a bone scan? 

A bone scan is where we inject radioactive 
material and it's picked up by cells in the 
bone and it helps us decide whether 
something is eating away at the bone or 
something is going on with the bones. And 
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this showed multiple lytic lesions. Lytic 
lesions mean that there is something, again, 
eating away at the bone. Lysis, something 
TURNER, M.D.-DIRECT 
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lysing, lytic. L-Y-T-I-C. 

And what happens is what we found is 
that both femurs were involved, I believe; 
her right shoulder was involved; her lower 
back was involved. So it was a widespread 
situation. I mean, something was spreading 
through her body eating away her bones. 

Q What did you do for her next? 

A Well, following that, what I did is I asked 
Dr. Songer to see the patient, because I 
was, obviously, very concerned that there 
was — we knew that she had cancer and to 
help us decide how best to approach this 
patient, I had Dr. Songer, who is an 
oncologist, a tumor doctor, see her, because 
I knew we needed to treat her. She was very 
sick and was in a lot of pain, and we were 
hoping to expedite things and to try to get 
the diagnosis as quickly and efficiently as 
possible without hurting her. 

Q Now, you knew there was cancer and it was in 
a number of locations. Would it be 
important to try and find the start of that 
or where it started? 

A Yes, definitely. 
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Q Why would that be important? 

A It's important because you need to know what 
type of cell you're dealing with to say what 
you can treat the patient with. All cells 
don't respond to the chemicals or radiation 
the same. And so you have to decide what 
you're dealing with to decide how to help 
her or how to help anyone. 

Q In order to try and find out where the 
cancer started, did you perform any 
particular procedure? 

A Yes. I went ahead and performed a 
bronchoscopy. 

Q If I could tell the jury, that's on page 12 
of the packet of Plaintiffs' Exhibit 36. 

And was the bronchoscopy, is that the 
same basic procedure you were telling the 
jury was performed by Dr. Patel? 

A Yes, exactly the same. 

Q And why did you think it was important to do 
that procedure again? 

A Well, it appeared from the X-rays that we 

had heard about or looked at from Marion and 
the CAT scan that we now had and the bone 
scan and the fact that there was something 
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going on in the chest wall, and we needed 
to — the lung was the most likely source. 
And so we performed that to allow us to take 
a look at what was obstructing that right 
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middle lobe. 

Q Okay. Why don't you go through with the 
jury your dictation on the bronchoscopy. 

A It says the P10 bronchoscope — P10 just 

means the type of bronchoscope — was gently 
inserted through the left naris, which is 
the left nose, part of the left nose, there 
was a large polyp, which means a growth 
there. And a lot of people have polyps and 
it doesn't mean very much except it kind of 
stops up your nose sometimes. It was 
advanced to the level of the cords. The 
cords were the vocal cords. And what we 
look at when we look at the cords is whether 
they oppose, whether they close 
symmetrically, whether they close together 
or whether there's a lag. If there was a 
lag, one would worry about some other things 
going on. But they did oppose normally, 
they did close normally. 

There was no evidence of abnormalities 
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in the arytenoid structures, epiglottis or 
cords. All the structures that sit around 
the vocal cords is what we looked at. And 1 
percent Xylocaine which is sort of Novocain, 
it's an anesthetizing agent that we spray in 
and it settles on the vocal cords, and that 
allows them, so that when you're going 
through there, they don't go into spasm. 

And they don't cough as much. The patient 
tends not to cough as much. 

It says the bronchoscope was then 
gently inserted through the cords into the 
trachea, which is our big tube that we 
breathe through, with visualization — 

Q That would be right here? 

A Yes. Yes. With visualization upon — what 
I'm saying is upon seeing the carina, the 
carina appeared to be markedly broadened 
anteriorly, which means the front part of it 
was splayed open. It was much broader, it 
should be very nice and sharp, and it was 
pulled apart. And so, obviously, something 
was invading underneath there to push the 
structure apart. 

It's kind of like you could have a 
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glove — a glove can be nice and flat, and 
that's the way it is supposed to lay, but 
when you put your hand in that something is 
filling that, so it's kind of poofed up. 

The left upper and lower and lingular 
segments were inspected carefully, which 
means I looked down the left lung and 
everything was fine. All segments were 
patent, which means open and appeared 
normal. 

The bronchoscope was then withdrawn, 
and what you do is you go back through the 
carina and you look down and reinsert it 
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into the right main stem bronchus. And it 
says upon entering the right upper lobe 
segments, there was marked, which means a 
lot of mucosal mounding was noted. Again, 
something was pushing in on that bronchus. 

No evidence of endobronchial lesions 
were noted. There was nothing filling the 
airway, per se. However, with insertion of 
the bronchoscope into the bronchus 
intermedius, which is down below the right 
upper lobe, right down there, there was 
total occlusion of the airway with tumor and 
TURNER, M.D.-DIRECT 
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mucosal edema. That tumor, it was totally 
filling that bronchus, I could not get past 
it. 

It was in the airway? 

It was in the airway itself, it was totally 
filling it. 

Biopsies were obtained after 
installation of 1 to 5,000 Epinephrine 
solution. What happens is when you're — 
this patient was already coughing up blood. 
My concern was if I took pieces off that 
tumor, that it could hemorrhage or bleed. 

And so Epinephrine, you know, when you have 
a laceration, they sometimes put Epinephrine 
to kind of shut the vessels down so it 
doesn't bleed as much, and that's exactly 
what I did. I sprayed Epinephrine inside 
the lung itself. Multiple brushings were 
obtained as well. 

And then I say additional biopsies were 
not possible because there was a malfunction 
of the bronchoscope. There was a large 
mucous plug. She coughed up a huge plug and 
I couldn't get it free. And because she was 
coughing so much, and I had already gotten 
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as many specimens as I thought I could 
without hurting her, I pulled the scope out. 
And what was your impression after 
performing this procedure? 

My impression was primary neoplastic 
process, which means a cancer. Right — 

I'm sorry to interrupt you. Doctor, but we 
didn't quite get the word primary. 

Primary means that something was filling the 
lung itself with — something was filling 
the airway, and something was pushing in, 
and with the CAT scan guide — when you see 
a — when you do a bronc, you've already 
looked at other things, and so the primary 
neoplastic process means nothing else fit 
with this. And that means that was the 
source of the problems that was occurring 
with her body. It was from the lung. 

In your impressions, that was the source of 
the cancer that was throughout her body? 

Yes. Right main stem with total occlusion 
of the bronchus intermedius and obstruction 
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of the middle and lower lobe segments. So 
it was totally obstructing. 

Q Meaning there was no air getting in? 

TURNER, M.D.-DIRECT 
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A Yeah. There may have been a little bit of 
air that would ever squeeze past that, but 
the neoplasm, the tumor itself, was closing 
in the entire bronchus, yes. The entire 
right lower, yes. 

And then the second impressions — do 
you want me to read that? 

Q Please. 

A It says widely metastatic carcinoma, suspect 
squamous cell. 

Squamous cell was a type of cancer that 
you normally see, when I've done 
bronchoscopes in the past, I mean, that's 
what it looked like. It looked like a 
fungating mass. 

Q A what kind of mass? 

A A fungating, which means it's not smooth, 

it's kind of irregular, it's kind of like a 
piece of cauliflower or a piece of brocolli. 
It was just irregular. And it looked like a 
fungus growing up there. And it was filling 
the airway. 

And then Kwashiorkor malnutrition is 
kind of a fancy term meaning this patient — 
something was eating this patient up. In 
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clinical nutrition, there is different types 
of malnutrition, and when I see a patient 
that is under a lot of stress, like a lot of 
cancer patients have this — most cancer 
patients — all cancer patients have this, 
really, that they're literally eating the 
substances that allow you to sustain 
yourself, the proteins and your body mass. 

The Kwashiorkor malnutrition, if you've 
ever seen children coming out of Biafra, 
their little bellies are swollen, or people 
coming out of Dachau in World War II, that's 
exactly the same. Their bodies have been 
eaten up and they didn't get enough 
nutrition because something else is eating 
it up, and they get very swollen and their 
proteins are depleted. 

Q Is the cancer essentially eating up the 
protein in the body? 

A Yes. It's using more energy than what the 
body is taking in. 

Q If I could direct you back to impression No. 
2 where you say suspect squamous cell? 

A Yes. 

Q How many types of cell cancers are there for 
TURNER, M.D.-DIRECT 
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the lung? 

A About four, really, mainly. There is 

squamous cell, which is one type of cancer, 
and it comes off the epithelium and inside 
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the airway. 

There is adeno, which comes from the 
mucous glands, adeno, A-D-E-N-O. 

That's the same as adenocarcinoma? 
Adenocarcinoma. There is alveoli, alveolar 
carcinoma, which occurs in the air sacs 
themselves. 

And there is small cell or oat cell. 
The reason why they call it oat cell, under 
the microscope, the little cells look like 
oat seeds and it's called oat cell, and 
that's a type of cancer as well. 

Doctor, after you performed the 
bronchoscopy, did you just write your notes 
out and then later dictate this? 

Yes. Well, usually, yes, I did. I usually 
dictate the same day. But I wrote it out. 
You always write in the chart. 

THE COURT: Are we done with this 

exhibit? 


MR. RILEY: Yes, we are. 

TURNER, M.D.-DIRECT 
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THE COURT: In fact, we will take 
the morning break now. Pass that exhibit 
down, if you would, ladies and gentlemen. 
We'll break for 15 minutes. Again, please 
don't talk among yourself about the 
testimony today. You are free to go with 
the bailiff. 

You may step down. Doctor. 

MR. CASSELL: All rise. 

MR. OHLEMEYER: Your Honor, under 
Rule 612, I'd like to see the witness' 
notes. 

THE COURT: All right. 

(A brief recess was taken.) 

MR. CASSELL: All rise. 

THE COURT: Be seated. Jury back 
in its entirety, together with the 
alternates. 

Doctor, would you again state your name 
for the record. 

THE WITNESS: Dr. Nicki C. Turner. 
THE COURT: Thank you. 

Go ahead. Counselor. 

MR. RILEY: Thank you. Your Honor. 
Your Honor, if I might approach the 
TURNER, M.D.-DIRECT 
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Bench? 

THE COURT: All right. 

MR. RILEY: I would move into 
evidence Plaintiffs' Exhibit 44, which is 
the Ball Memorial Hospital records. 

THE COURT: The entire set. 44 is 
represented to be Ball Memorial Hospital 
records. 

Any objection, Mr. Ohlemeyer? 

MR. OHLEMEYER: The progress notes; 

right? 

MR. RILEY: I suppose I could do 

either. 
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(Bench discussion) 

THE COURT: 44 will be admitted. 

(Plaintiffs' Exhibit(s) 44 received in 
evidence.) 

MR. RILEY: Your Honor, this is 
just one page from those records, if I could 
have that passed to the jury. 

THE COURT: He's asking to pass one 
page from the records. How far back is that 
page; do you know? 

MR. RILEY: I think it's about 
midway. I gave a copy to Mr. Ohlemeyer. 

TURNER, M.D.-DIRECT 
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THE COURT: He has a copy, okay. 
Mr. Cassell, we have one page from the 
record, if you could pass the page, please. 
BY MR. RILEY: 


Q Now, Doctor, what's on the screen and what 
the jury has, is that your chart notations 
after you did the bronchoscopy? 

A Yes, it is. 

Q And could you read that to the jury? 

A It says bronchoscopy, corina widened, which, 
as we talked about before, it's that area 
that divides and it's opened up, it's 
splayed, it's widened. Left lung, all 
segments are patent, which means they're 
open. Right upper lobe was partially 
obstructed with swollen mucosa, which means 
something was infiltrating or pushing it 
off. Infiltrating means something is 
growing in the mucosa itself. It's kind 
of — it's growing between the layers. 

And entire bronchus intermedius is 
obstructed, which means that area that we've 
pointed out before, with neoplastic process, 
which means cancer. Edematous mucosa, that 
means the mucosa that's inside the airways 
TURNER, M.D.-DIRECT 
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is very, very swollen. And brushings were 
obtained and biopsies limited secondary to a 
malfunctioning bronchoscope. The 
bronchoscope wasn't working very well. It 
was working but, with the mucus plug, I 
couldn't see anything. 

Q Is there any doubt in your mind. Doctor, 
that you saw a tumor in the airway? 

A Not at all. 

Q And that was in the bronchus intermedius? 

A Bronchus intermedius which is down below 
there, right there, yes. 

MR. RILEY: Your Honor, could the 
witness step down from the stand and explain 
for the jury this demonstrative aid? 

THE COURT: Surely. 

Q Okay, Doctor, could you tell us what we're 
looking at there. 

A This is a normal bronchoscopy. If you look 
at the airway here, it's nice and smooth. 

You can see the rings around here. There's 
an opening here. You can see in the 
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background openings to the airway itself. 
Like I said, remember, we talked about 
little straws, and that's exactly what we're 
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looking at right down the way. 

Q So if you had been looking in the left side 
of Mildred Wiley's lung, that's generally 
how it would have looked? 

A Yes. 

Q Now, could you explain that to the jury? 

A This is an endobronchial lesion, which means 
this is essentially what I saw, this whole 
thing, remember, I talked about fungating, 
very irregular, just growing out and filling 
the airway. There's a small little area 
through here, but, otherwise, I could not 
get past with the scope. With the 
bronchoscope. This whole area is just 
filled with tumor. Filled with cancer. 

Q And if I could see the third, please. 

And what's that. Doctor? 

A This is an airway that's been compressed. 

Again, something is probably growing through 
the layers here and pushing in and down here 
you can see it's narrowed. And this is the 
airway right here. This is the lower part 
of the airway. And something is pushing in 
and pushing in that mucosa so that it's hard 
to get in. It's kind of like trying to go 
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through a very narrow alley. 

Q So if the tumor had been pushing the 

bronchus intermedius closed, that's the way 
it would have looked at the end? 

A Yes. 

Q But what you saw was in the middle? 

A Right here. 

Q Okay. Go back to the witness stand. 

Now, you said that you performed 

brushings and washings from this 

bronchoscopy. Is that right? 

A Yes. 

Q And what did those — what were the results 
of those brushings and washings? 

A Well, they were non-specific. They didn't 
look totally normal but they were not 
diagnostic. And, again, diagnosis means 
you've got something, really hard evidence 
that something is going on. We knew — we 
could see something, we didn't know what 
type of cell it was, what type of cancer it 
was, but there was definitely something 
there. 

Q So the tumor wasn't cooperating with you in 
shedding cells? 

TURNER, M.D.-DIRECT 
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A Yes. 

Q Now, I believe you mentioned Dr. Songer. 

Was Dr. Songer called in at this point to 
assist? 
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A Dr. Songer was called in on the 3rd, and 
that was three days before I did the 
bronchoscopy. And again, that was right 
after we had made the diagnosis that, you 
know, she's got a tumor sitting someplace 
because we had that lesion or that growth on 
the chest wall that we had taken off, and 
that was definitely cancer. And with all 
the other symptoms that we had, the bone, 
the lesions in the bone, and her pain and 
the X-ray and the CAT scan, there was 
something going on that was all connected. 

Q What did Dr. Songer do for her? 

A Dr. Songer evaluated her and recommended 

that we start radiation oncology. Radiation 
oncology is — you know, bone cancer is 
extremely, extremely painful. It's like if 
you've ever had a fractured bone, no matter 
what you do with that bone, it hurts until 
it gets stabilized and starts healing. 

Well, bone cancer is kind of like the 
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opposite. Nothing heals it. Once it starts 
breaking apart, once the cells start eating 
away the bone, there's a raw wound there. 

And especially she had areas of — the bone 
scans showed that she had femur, both major 
thighs, you know, the long bones in your 
hips, the lower back, the shoulder, those 
were being eaten away, so she was in a lot 
of pain. 

The other problem with lower back is 
you always worry about compression where the 
whole area will collapse and it will impinge 
and push on the spinal chord. So one of the 
things that we do very quickly when we see 
that there is something destroying the 
vertebrae, destroying that whole area, or 
that one area, is that we start radiation to 
see if we can slow down the tumor from 
eating away the bone and try to stabilize 
that so it won't collapse. Because then 
you'll get more neurological problems where 
she would possibly become incontinent of 
urine and feces. 

Q So that's essentially what Dr. Dickerson was 
trying to do for her? 
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A Yes. Dr. Songer recommended that we call in 
a radiation oncologist, and that's 
Dr. Dickerson, and that's his subspecialty. 

Q What else did Dr. Songer do for her? 

A Well, he ordered some specific tests to see 
if we could find out from the chemical point 
of view whether — what type of cancer this 
was. 

Q And what were those tests? 

A He ordered some markers. I'm going to have 
to look here, but there is markers in the 
blood that would help us decide whether this 
is a type of tumor that we could treat. 
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Q Would that be a CEA test? 

A Yes. A CA15-3 and a CEA. 

Q What's a CEA? 

A There are certain cells in certain parts of 
our body that is really from embryonic, that 
means when we were being developed in utero, 
in our mom, there is certain cells that 
literally differentiate but sometimes with 
certain tumors, there is a marker that 
rises, and the CEA is that marker. The same 
thing with CA15-3. 

Q What's the CEA supposed to show? 
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A Whether this may have been — well, the 

concern — there are certain — it's kind of 
a non-specific. It just tells us whether 
there are certain organs where the source of 
the cancer may have come from. 

Q And what would be the source for a CEA? 

A Could have been from colon, from someplace 
like the stomach, breast. Again, it's kind 
of a non-specific test. Just kind of you 
get a feeling that that is perhaps where 
it's coming from but, then again, you have 
to look at the large picture. 

Q What's the CA15-3? 

A CA15-3 used to be a marker that they would 
do for breast cancer. 

Q Do they use that test anymore? 

A No. Again, an oncologist would be the best 
person to kind of approach this subject, but 
no, they don't because it's not really that 
specific. They used to think so. You know, 
the PSA, if you've ever heard of the 
prostatic specific antigen, we're always 
trying to find a marker that will help us 
diagnose a cancer earlier and kind of a 
marker help us to help you. 
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Q So what did Dr. Songer do with the results 
of these tests? 

A He was concerned that when they came back 
elevated, that perhaps it didn't really 
explain everything, but he used that as a 
reason to possibly start Tamoxifen. 

Q And what is Tamoxifen? 

A Tamoxifen is an anti-hormone, it's an 

anti-estrogen. With certain breast cancers 
you have little areas on your cells that are 
receptive to estrogen, which is a hormone 
that we normally, women especially, normally 
have in their body. And estrogen causes 
breast cancer to grow faster. 

And so Tamoxifen kind of binds up to 
that receptor. It's kind of like shoving 
the estrogen, taking the place so the 
estrogen will not connect with the breast 
tissue to make it grow faster. 

Q When you reviewed the chart during your 
treatment of Mildred Wiley, did you come 
across any notation from Dr. Songer which 


http://legacy.library.ucsfSdurtiel/igt|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/hfhd0001 



23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 


A 


Q 

A 


Q 

A 


Q 

A 


Q 


A 


indicated what he thought about this 
treatment of Tamoxifen? 

Well, the thing is, is that, like he said in 
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his statements in the chart, is there was — 
you know, we didn't — that was all we had 
to offer at the present time, is the 
Tamoxifen. He felt that — 

MR. WAGNER: Judge, I object to the 
witness testifying about what somebody else 
felt. 

THE WITNESS: Well, it's stated in 
the chart. 

THE COURT: Sustained. 

Okay. I'm just asking you what, when you 
reviewed the chart, what the notation said. 
Let me find it here. But it says, said that 
his differentiation would include a poorly 
differentiated squamous cell carcinoma. 

This is on the 5th of June. Lung and breast 
cancer. Lymphoma is not a possibility. And 
he recommended Dr. Dickerson to see her 
specifically because of the lumbar spine. 

And then later on said I spoke to 
husband, this is on the 7th of June, and 
daughter — son and daughter regarding 
limited prognosis, and if this is, indeed, a 
bronchogenic carcinoma, which is what we 
were talking about, the lung cancer. 
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And then later on — 

I think it's on June 10th. 

This is oncology, the CEA was 7.9, CA15-3 
was 100 units, bronchial biopsy was 
non-diagnostic, which is what I did, it was 
not diagnostic. Although a breast primary 
seems unlikely, that means did the tumor 
start from the breast. He did not feel that 
this was likely at all. 

MR. WAGNER: Judge, I object to the 
witness interpreting this and projecting 
what somebody else felt. 

THE COURT: Sustained. The last 
response, everything after he did not feel, 
will go out. The jury will disregard that. 
She can tell us what he put down. 

Doctor, that's what we have to limit 
ourselves to. 

Although a breast primary seems unlikely, I 
see no contraindication to treating patient 
empirically, which means — empirically just 
means you do it — with anti-hormone therapy 
based on the elevated high CEA and CA15-3. 
What would a therapy on lung cancer have 
done to Mildred Wiley at that point, or 
TURNER, M.D.-DIRECT 
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therapy for lung cancer? 

Well, you need to find out what type of 
cancer it was before you put therapy on 
board. 
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Q Okay. And did you do anything to try and 

make a determination as to what type of cell 
you were dealing with? 

A Yes. What we did is we went ahead and we 

talked about this. Dr. Songer and I did, and 
we decided, because it was important to know 
the type of cell that we were dealing with, 
that we needed to do a transthoracic biopsy. 

Q What is that? 

A A transthoracic biopsy means, trans means 
across, just like a transportation; 
thoracic, which means across the chest wall 
biopsy. And what they do is they take the 
patient down under CAT scan guidance, so 
they know exactly where they're going 
through and going to to get the best chance 
of a diagnosis; they put the patient under a 
CAT scan and put a needle in there and drew 
off some cells directly, or biopsy, directly 
from the mass itself. 

Q What type of cancer did they find? 
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A Adeno. 

Q Adenocarcinoma? 

A Adenocarcinoma. 

Q Now, let me ask you. Doctor, did something 
happen with regard to Mildred Wiley on June 
10th? Was there status as far as care 
changed? 

A I think she was becoming more and more 
nauseated. We started — she is having 
indigestion and some reflux. We had to put 
her on a blocker to help get rid of the — 
or drop down the level of hydrochloric acid 
in her stomach, which is Zantac, and 
Carafate is like a medication, kind of coats 
the inside of your stomach, and that helps 
cut down the pain of indigestion. 

Q Was there — 

A Go ahead. 

Q Was there a code changed on the 10th? 

A Yes. 

Q What does that mean? 

A Codes — we talked to the family on the 

10th, and we did not have — by that time we 
still did not have the answers yet, but we 
knew that this patient had large tumors in 
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her lung, we knew that it was in the bone, 
especially the lower back and the femurs. 

We knew that she was very sick. 

And what we did, and usually we do this 
to patient's families and the patient, we 
talked to them about what to do, what would 
happen if she stopped breathing, what would 
happen if her heart should stop. 

And there is three different types of 
codes. There's a full code, which means we 
do everything. We put a tube down their 
throat, it's like a cigar, but it's 
narrower, and we breathe through that for 
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them. We press on their chest, we shock 
them, we give them chemicals. I mean, we 
may work on them for 30, 45 minutes, an 
hour, whatever, to try to bring them back. 
That's a full code. 

A chemical code is we don't put them on 
life support. We do not put a tube down 
their throat. We do not shock them. We do 
not press on their chest. But we give them 
chemicals to help get their blood pressure 
up, maybe restart their heart. 

The last type of code is a no code. 
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That means that we still treat them, we 
treat their infections, we feed them, if the 
family would like us to and the patient 
wants that, but we still continue to care 
for them but we do not do anything 
extraordinary. 

So after explaining that to the family, 
they decided to make her a no code. 

Q Okay, Doctor, now, she was made a no code on 
June 10th, and then you performed the 
transthoracic needle biopsy on the 12th? 

A Yes. 

Q Can you explain that to the jury, because it 
seems a little contradictory. 

A Well, you know, if this was your mom or your 
dad, your daughter, whatever, somebody 
related to you, one of my family members, 
you still have hope. You still hope that 
maybe you can beat the odds. And we knew 
that she had a large tumor, but we wanted to 
know if there was anything else that we 
could do to prolong her life. 

And we were hoping, and Dr. Songer and 
I both talked about this, what would be the 
one thing that we could do that would not 
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be — we tried to do — when you look at our 
evaluation, we did the least invasive first. 
First we collected sputums or phlegm. 

Second we did the bronchoscopy, then we 
did the bone scans, those things. The last 
thing we did was a transthoracic, which was 
the needle using CAT scan guidance. And our 
goal was to try to find out if there was a 
type of tumor that was there that we could 
treat and give her perhaps weeks, maybe a 
month or two or whatever. 

There are certain types of cancers of 
the lung which are more friendly to drugs 
and radiation than other tumors. And that's 
what we were trying to do. 

Q Would you consider it your responsibility as 
a physician to try and buy her weeks or 
months? 

A Yes. This lady came to the hospital 

thinking she had low back pain from a fall. 
She hadn't — I mean, she hadn't said 
good-bye to her friends, she hadn't made any 
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of her, you know, I don't think she — I 
don't know for sure, but, I mean, when you 
go to the hospital and you think you have 
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something very simple that you're going to 
have surgery for and walk away out of the 
front door, that's one thing, and then we 
find out that she's got widely metastatic 
cancer, we're trying to give her more time, 
which is what we do to all of our patients. 

We try to treat them as aggressive as 
possible but with some compassion, and to 
try to give them something we can treat them 
with. To do something that we can treat 
them with. 

When did Mildred Wiley die? 

Mildred died on the 24th of June at 6:00 in 
the morning. 

If you would look at your medical records, 
on the 21st, was there a request by the 
family for an autopsy? 

Yes. 

Can you read that to the jury? 

It says, adeno respiratory effort, that 
means she was having trouble breathing, 
agonal — when you see somebody with agonal 
respiratory, that means they're not 
breathing normally. They're having a lot of 
difficulty, it's shallow breathing. The 
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family wants to keep the patient comfortable 
and continue the morphine sulfate, which is 
MS, and given per family request would like 
an autopsy if possible. 

Are you familiar with the results of Mildred 
Wiley's autopsy? 

Yes, I am. 

Can you briefly tell the jury what was found 
in the autopsy? 

Yes. What they found was that she had large 
lesions in her lung. 

How large were they? 

Well, there was 17, which is eight and a 
half inches. Let me get it here for you to 
be exact. The right lung was heavier than 
the left. 

What they do, when they take the lungs 
out during an autopsy, they weigh them. And 
that helps us decide how much — whatever is 
going on, it helps us decide what's going 
on. The left one weighed 460 grams and the 
right one weighed 520 grams. 

Is that a significant difference? 

There was something filling the lung, okay? 
The tumor mass, that was on the cut 
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section of the right lung, there was a tumor 
mass located in the middle lobe, which is 
right there, which measured 17 by 4 by 3 1/2 
centimeters, which means about 8 1/2 inches 
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by 2 inches by 2 inches. 

There was another mass in the right 
lower lobe which is 8 by 2 by 2, which is 
about 4 by 1 inch by 1 inch. 

And there's also a focus of 
consolidation in the right upper lobe which 
possibly represented a tumor. 

Q That would be right here. Doctor? 

A Yes. 

Q Where else was cancer found? 

A Well, the cancer was found, there was a 

pancreas and here it shows, said that there 
was peripancreatic lymph nodes identified. 
Possible metastatic tumor. But again, you 
have to look at the micro to tell. The 
adrenal glands are present and slightly 
enlarged. And when you look at the micro, 
which means you look at something grossly, 
which means you take the piece of tissue out 
and look at it, but then you have to look at 
it under microscopic, under the microscope 
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to see, because, after death, you have to 
look at it and see what type of cells there 
are. 

Q Is that what the pathologist does, first 
they take the actual organ and look at it? 

A Yes. 

Q Then they cut it apart? 

A Cut it apart. 

Q Look at it under the microscope? 

A They take small little slices and very small 
slivers and put it under a microscope, they 
look at it grossly, the large section, the 
big heart, lung or whatever, they slice it 
and they look at what's grossly there, which 
means what you can see with your eyes. Then 
they take a piece and put it under a 
microscope and they look at that. 

Q Okay. Where else was cancer found? 

A The spleen was okay. The liver was okay. 

The kidneys, there were — it was noted in 
the left kidney that there was metastatic 
adenocarcinoma in the left kidney, which 
means it didn't start there. It went there. 
The GI tract, there was nothing in the GI 
tract, which means the stomach, colon, the 
TURNER, M.D.-DIRECT 

3590 

small bowel, the uterus tubes and ovaries 
were fine. And it says the sections from 
the adrenal gland were unremarkable, which 
means grossly they were okay. 

Q Was it later found that the cancer in the 
pancreas, what was said there, the 
peripancreatic lymph node was actually in 
the pancreas? 

A Yes. 

Q Was there any cancer that spread to the 
hilar lymph nodes? 

A Yes. It was in the hilar lymph nodes, yes. 

Q Now, Doctor, I won't ask you to step down. 


http://legacy.library.ucsfSdurtiel/igt|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/hfhd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


but can you see — I will. Is that the 
hilar lymph nodes right here? 

A Yes. 

Q And so the cancer had spread here? 

A Yes. 

Q Thank you. Was there a conclusion on the 
autopsy? 

A Yes, the conclusion was that she had died of 
adenocarcinoma of the lung. 

Q Meaning that's where it started? 

A Yes. 

Q Did the pathologist confirm that there was 
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an adenocarcinoma? 

A Yes. 

Q Doctor, from your observations, do you have 
an opinion as to whether Mildred Wiley 
suffered during her illness? 

A Yes, she did suffer very, very badly. 

Q Can you describe a little of what you saw to 
the jury. 

A Well, I remember Mildred. She was such a 

nice lady. And being a former nurse, I kind 
of — when you have people in your same 
specialty, you always, you know, you kind of 
become a part with them. Mildred was in a 
lot of pain from her lower back. I said 
before that she couldn't raise her right 
shoulder because it hurt so badly. So we 
initially put her in a regular bed, but 
because of her pain, we had to have a 
specialty bed. She couldn't move. She 
couldn't hardly breathe. We had a great 
deal of difficulty getting her to take deep 
breaths and cough because of her pain. 

She required more and more medication 
to help her through that. And if you look 
at the medical chart later on, we did a PCA. 
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PCA means a patient-controlled analgesic — 
if any of you have ever had surgery, it's 
kind of nice to be able to push your own 
button to give you as much pain medicine as 
needed. 

It's interesting because I normally 
don't do this unless a patient is in severe, 
severe pain, I put her on a continuous mode, 
which means that during the night I would 
give her pain medicine just routinely. I 
would not even — she was in so much pain I 
didn't want her to have to wake up and have 
the pain so excruciating, then try to push a 
button and try to get the pain under 
control. So I put it continuously through 
her veins so that she would constantly, 
hopefully, be a little bit more at less 
pain. She was in a lot of pain, a lot of — 
she was in a lot of pain. 

Q And that pain medicine, that's what you call 
analgesics? 

A Yes. 
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Doctor, can you explain to the jury — 
me strike that question. 

When you were treating Mildred Wiley in 
TURNER, M.D.-DIRECT 
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the hospital, did you encounter any 
secondhand smoke in her room? 

Yes . 

Where was that coming from? 

MR. OHLEMEYER: Objection, Your 
Honor. What's the relevance of this — 

MR. RILEY: Your Honor, I'm just 
attempting — 

MR. OHLEMEYER: — at Ball Memorial 

Hospital? 

MR. RILEY: That this was widely 
prevalent throughout. 

THE COURT: In her room when she 
was present, was that the question? 

MR. RILEY: Yes. 

THE COURT: You can answer that. 

Doctor. 

MR. WAGNER: Excuse me, I don't 
mean to argue Your Honor's ruling, but this 
is when she's in her final illness at the 
hospital when she already has cancer. What 
relevancy can that have? 

THE COURT: Overruled. You may 

answer. 

Go ahead. Doctor. Would you describe what 
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you observed. 

Yes. Ball Hospital was still smoking at 
that time. We still hadn't been able to get 
a smoking ban through, so I remember because 
I had to close the door because she couldn't 


6 


breathe. The smoke 

was into, through the 

7 


doorway, and there 

was other people smoking 

8 


up there, so yes, there was secondhand smoke 

9 


in that — on that 

hospital ward as there 

10 


was on all the hospital wards at Ball 

11 


Hospital. 


12 

Q 

When did Ball Memorial finally ban smoking? 

13 


MR. OHLEMEYER: Objection, Your 

14 


Honor, relevance. 


15 


MR. RILEY: 

It goes to the time 

16 


frame. Your Honor. 

The defendants have 

17 


raised. 


18 


THE COURT: 

Asking the year? 

19 


MR. RILEY: 

Yes . 

20 


THE COURT: 

You can answer as to 

21 


the year. 


22 

A 

It was '92 or '93. 

It was relatively 

23 


recently. 


24 

Q 

Doctor, can you explain to the jury how 

25 


cancer starts in one place, the primary, and 
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1 sort of spreads throughout the body? 

2 A We're connected with our lymph nodes, 

3 lymphatic system, but we're also connected 

4 with our blood, and we have blood cells that 
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traverse throughout the entire body. And 
cancer normally starts in one area. It 
drains through the lymph nodes. The 
circulation, the vessels. As cancer grows, 
just like a tree, a tree will grow and more 
and more root systems occur because that 
tree is growing. 

What happens with cancer is the 
circulation, because you have a growing mass 
there, there is more and more blood vessels 
go to that growing mass to give it blood. 

And that's how it grows. 

If a cancer was someplace where it 
would outrun its blood supply, it would 
slough off and would become necrotic. 

That's what necrotic means. It means it 
doesn't have enough blood supply to continue 
to grow. 

Q So that it dies? 

A Dies, but underneath it — obviously, 

cancer, it's very rare for cancer just to 
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stop growing. The top where the blood 
supply is no longer there may die, but 
underneath you have this mound of tissue 
that just keeps feeding more and more blood 
to it and wants more and more blood. So 
what happens is these blood cells circulate 
throughout the rest of the body and spreads 
the cancer. 

Q Okay. One question now. You mentioned the 
lymphatic system, and I pointed here to the 
hilar lymph nodes. What's the job of the 
lymphatic system? 

A Well, if anybody has ever had a sore throat, 
strep throat or tonsillitis, you know what 
your jaws feel like, and you have lymph 
nodes that sit right here that drains all 
the poison down. 

Same thing with our lungs. If we had 
tuberculosis or histoplasmosis or other type 
of infection, those lymph nodes would become 
enlarged or swollen. 

It's kind of the washing machine. It's 
the local washing machine for that part of 
the body. The lymph node, the hilar lymph 
nodes are kind of the washing machine. It 
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drains the cells. And when they're getting 
larger, that means something else is going 
on, that the tumor is growing, the lymph 
nodes continue to pack away the cells, the 
malignant cells, the tumor cells, the cancer 
cells, and it continues to go down. 

Q Do the hilar lymph nodes, do they act as 
that washing machine for the lung? 

A Yes. 

Q Okay. Now, does the tumor — do the cells 
come off and then they go in the lymphatic 
system and they go in the blood and that's 
how they move around in the body? 
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Q 
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Q 


MR. OHLEMEYER: Objection, Your 
Honor, leading. 

THE COURT: That's all right. You 
can answer that. 

What happens is that you have lymphatic 
drains throughout your body and what 
happens, the tumor cells will — the lymph 
nodes essentially drain the tumor cells, and 
it goes into the lymph nodes, and the lymph 
nodes are all connected, and they just 
continue to go deeper and deeper. 

When we have a patient with a lung 
TURNER, M.D.-DIRECT 
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cancer, we hope it hasn't gone to the lymph 
nodes, because then we may have a chance of 
taking that primary tumor out and, 
hopefully, curing the patient. 

But when the lymph nodes are involved, 
the deeper, the more lymph nodes are 
involved, the larger they are, the deeper 
they go, the less chance. 

Doctor, based on a reasonable degree of 
medical certainty, do you have an opinion as 
to whether or not Mildred Wiley's cancer 
originated in her breast? 

They did not originate in her breast. 

Would you explain to the jury why you do not 
believe that they — the cancer originated 
in her breast. 

Because, first of all, her breast 
examination was normal. Dr. Songer, who is 
a specialist — and the reason I take 
special precaution with the breast tissue is 
because my sister had breast cancer the year 
before, 1990. And so — and I've picked up 
several women throughout my career with very 
small lesions of breast cancer. So I'm 
really particular. I had examined her 
TURNER, M.D.-DIRECT 

3599 


breast. It was not there. 

Dr. Songer, who is an oncologist and 
one of his subspecialties is breast cancer, 
he examined the breast and it was not there. 

Dr. Toney examined the breast, it was 
not there. Dr. Recometa examined the 
breast; Dr. Sprunger examined the breast; 

Dr. Dickerson examined the breast. So we 
had five or six physicians examine those 
breasts over several years. 

The other thing is in 1989, her 
mammogram was negative. She had a previous 
mammogram in '86, that was negative. So we 
had — I mean, we had both radiographic 
evidence that there was nothing there, plus 
our exam that there was nothing there. 

In that Mildred Wiley's cancer had spread so 
far in her body and left such large tumors 
in her lung, is it your opinion as a medical 
doctor that a breast cancer would have shown 
up on that mammogram or the physicians would 
have been able to actually by examining her 
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breast feel a tumor? 

A Yes. 

MR. WAGNER: Leading and 
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suggestive. Your Honor. 

THE COURT: You may answer. 
Overruled. 

A Yes. 

Q Doctor, do you have a medical opinion, based 
on reasonable medical certainty, as to 
whether Mildred Wiley's cancer started in 
her pancreas? 

A I do not believe her cancer started in her 
pancreas. 

Q Is this the pancreas right here behind the 
stomach? 

A Yes. 

Q Why don't you tell the jury why you do not 
believe that Mildred Wiley's cancer started 
in her pancreas. 

A Well, when you look at her history, she 

comes in with a cough, the cough has been 
there since October of 1990. Pancreatic 
cancer does not present that way. She had 
hemoptysis, bloody sputum. Pancreatic 
cancer does not present that way. In all of 
our history, when you look at Dr. Patel's 
history, my history. Dr. Songer's history, 
all the histories that were taken, she had 
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no GI symptoms. 

Q That's gastrointestinal? 

A Yes. Gastrointestinal. Yes. 

Normally when we have a patient with 
pancreatic cancer, it depends, obviously, 
where the cancer was, but they normally have 
pain. The pain is to a particular area. 

They usually have a gnawing pain in the 
belly, oftentimes they have — frequently 
they have abnormal liver enzymes because of 
where it presents. They have nausea. They 
can have vomiting. It's a totally different 
presentation than what she presented with. 

And when I looked at her — and again, 
when I started seeing Mildred the very first 
day, I looked at her as if no one else had 
seen her, and that's how I would take care 
of patients. I look at them and start from 
the beginning so if there is something 
missed that their family physician or 
whoever didn't pick up, my job is to pick 
that up. 

She had no symptoms of pancreatic 
cancer. 

Q Would pancreatic cancer commonly spread to 
TURNER, M.D.-DIRECT 
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the liver? 

A Yes. 

Q And there was no cancer in her liver? 

A There was no cancer in the liver. 
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A 


Q 
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A 


Why would it commonly spread to the liver? 
Because the blood cells, there's a drainage 
system that goes to the liver. 

Would that be the portal vein? 

Yes. 

Does pancreatic cancer have pain in a 
certain area of the body, in the back? 

Yes. It usually goes from the mid or upper 
back, and that's because, as pancreatic 
cancer spreads, if, indeed, this was a 
pancreatic cancer, it would have spread 
throughout the ciliac system, the superior 
mesenteric vessels, and nerves, and that, 
that distribution is in the upper back, in 
the mid thoracic, which is back here. It's 
not down here. 

With a presentation of pancreatic cancer, 
does a person experience a period of weight 
loss over several months? 

Yes. 

Was Mildred Wiley's weight loss — when did 
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that occur, for how long? 

Probably the previous maybe month, three 
weeks. 

So that would be different? 

Yes. Oftentimes, when I see a patient, if 
they have been losing weight inexplicably, 
that means you can't explain their weight 
loss, there is nothing else going on, then 
you always worry about pancreatic cancer, 
but she did not have that symptom. 

So that's not where — there was cancer in 
the pancreas, but that's not your opinion 
that's where the cancer started? 

No, not at all. 

What about the colon. Doctor, do you have an 
opinion based on a reasonable degree of 
medical certainty as to whether her cancer 
started in the colon? 

Well, again, she had negative stools when I 
examined her. I guess she didn't have any 
stool for hem positive, for checking that, 
but previously — first of all, she didn't 
have any symptoms of that. She had no bowel 
irregularity. 

Oftentimes, individuals that have colon 
TURNER, M.D.-DIRECT 
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cancer would have a — she did not have an 
abnormal CAT scan of her abdomen and that's 
again the same reason for the pancreatic 
cancer. If this had been a pancreatic 
cancer, we would have expected an abnormal 
CAT scan. It was not there. 

There was no mass identified. The 
colon, there was no irregularity of the 
colon. You should have seen thickening of 
the bowel wall. That was not there. She 
had no symptoms of that. Interesting 
enough, when you look back through her 
records — can I say that? 
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In 1989, she was complaining she had 
hemorrhoids and rectal bleeding. One of the 
things you always worry about, and 
Dr. Toney, good doctor, said, well, we 
better check it out and make sure your 
bleeding is just from your hemorrhoids and 
not something else. So she was having some 
rectal fullness, which means that she felt 
there was — there was some odd sensations 
in her rectum, so she went and she had a 
barium enema. 

A barium enema, if you've ever had one, 
TURNER, M.D.-DIRECT 
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is where they put barium up your rectum and 
goes all the way around your colon and helps 
you identify things. What they saw was an 
area on her colon which was — there was an 
abnormality but they didn't know what it 
was. It could have been stool where you 
don't get all the stool pulled out from your 
enemas before the barium enema. It could 
have been something else. 

So what she did is she had a 
sigmoidoscopy, which means they go up 
through her rectum just like they did the 
bronchoscopy. It goes up, they can see a 
little light, go all the way up and see if 
there is anything in her colon. Everything 
was fine. That was essentially — you need 
one of those every five years, so if they 
didn't see anything in 1989, it wasn't there 
in 1991. 

Q Based on a reasonable degree of medical 
certainty, do you have an opinion where 
Mildred Wiley's cancer started, the primary? 

A It started in the lung. 

Q Okay. Why do you think that? 

A Well, because of all of her symptoms. She 
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started off with a cough, started off with 
bloody sputum, started out with abnormal 
chest X-ray. The chest X-ray continued to 
worsen, continued to spread. The initial 
bronchoscopy by Dr. Patel was not normal. 

He said there was some swelling and there 
was some hyperemia, which means there was 
something going on there. 

My bronchoscopy was definitely 
abnormal. There was something in the 
airway. The CAT scan got — the CAT scan 
showed fullness and masses in the chest, in 
the right chest. The right hilum was 
abnormal. Everything. Everything that we 
have about this patient shows that it's from 
the lung. 

Q Where was the largest tumor in her body. 
Doctor? 

A The lung. 

Q Can you explain to the jury what the zebra 
diagnosis is? 

A A zebra diagnosis to me means that if — the 
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old adage when you're in medical school, if 
you're coming up with all these weird 
diagnoses, if you're in America and you see 
TURNER, M.D.-DIRECT 
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a bunch of horses, they don't look like 
zebras, they look like regular horses. 

A zebras diagnosis is what makes the 
most sense when you examine a patient, when 
you take the history, when you talk to the 
patient, take a history, do your 
examination, look at all of your tests, the 
most likely diagnosis is what it is. Don't 
go off into the wild blue yonder and pull 
something in that doesn't make any sense. 

MR. RILEY: Your Honor, could I 
have the bailiff collect the current exhibit 
and hand Exhibit 36 back to the jury? 

THE COURT: All right. 

THE WITNESS: May I correct that 
adage? I guess it is when you hear hoof 
beats running, you think of horses, you 
don't think of zebras because you're not in 
Africa, you're in America. 

Would it be fair to say that pancreatic 
cancer, colon cancer, and breast cancer, 
would be zebras? 

In this situation, yes. 

If I could direct the jury to page 18, and 
if I could have 5131 put up, please. 

TURNER, M.D.-DIRECT 
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Doctor, is this your death summary for 
Mildred Wiley? 

Yes, it is. 

Could you go through the cause of death with 
the jury. 

The cause of death is adenocarcinoma lung, 
secondary to secondhand smoke, and it is 
metastatic. Metastatic lesions to the lung, 
adrenal glands, and mesenteric implants. 

She also had metastatic implants of the 
chest wall as well as the bony spine. 

Chronic simple anemia, and severe 
Kwashiorkor malnutrition. 

Let me ask you. Doctor, on the first one, 
does that mean that the cancer started in 
the lung, spread throughout the body and, in 
your opinion, was caused by secondhand 
smoke? 

Yes. 

Doctor, do you remember or do you have a 
present recollection the day Mildred Wiley 
died? 

Yes, I do. 

Can you describe a little about your meeting 
with Phil Wiley that morning. 

TURNER, M.D.-DIRECT 
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The patient had just died, and I went in to 
talk with him, and we were standing in the 
nurse's station, and it's always very 
difficult when you have to face somebody 
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that you've been caring for, face their 
family. And I felt very strongly that 
environmental tobacco smoke was a cause of 
her — was the cause of her illness, and so 
I told him that. 

Q Do you remember if either of you shed any 
tears at that time? 

A Yes. I had kind of gotten — Mr. Wiley is 
very, very nice; Mildred was a really, 
really nice lady. And, you know, nurses are 
people that they — I mean, they take care 
of other individuals. Nurses are full of 
compassion and she was a very, very nice 
lady. And she went through a horrible, 
horrible death. And so it was pretty 
emotional in the fact that she had died and 
there was nothing else we could have done 
for her, and it was very hard. 

Q Do you as a physician believe that smoking, 
whether it be direct or passive smoking, 
causes disease? 

TURNER, M.D.-DIRECT 
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A Yes. No doubt. 

Q How many people have you treated for 

smoke-related illnesses, smoking-related 
illnesses? 

A Thousands. 

Q Can you tell the jury some of the different 
types of disease that you've treated that 
you relate to smoking or inhaling smoke. 

A Asthma. 

MR. WAGNER: Objection, Your Honor, 
this isn't relevant to the issues in this 
case. 

THE COURT: Overruled. 

You may answer. Doctor. 

A Asthma, chronic lung disease, chronic 
bronchitis. Chronic lung disease means 
something has been going on for over three 
months. It's a chronic months-to-years type 
of illness. Bronchitis, emphysema, cancer 
of the lung, cancer of the stomach, peptic 
ulcer disease, cancer of the bladder, cancer 
of the kidneys, cancer of the pancreas, head 
and neck cancers. Numerous illnesses. 

Q Is it common for you to see smoking-related 
diseases end in death? 

TURNER, M.D.-DIRECT 
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A Yes. 

Q Have you ever treated any individuals for 

illness related to secondhand smoking, aside 
from Mildred Wiley? 

A Yes, I have. 

MR. OHLEMEYER: Objection, Your 
Honor, relevance. 

THE COURT: I'll allow her to 
answer the question. 

Your answer was yes? 

THE WITNESS: Yes. 

THE COURT: All right. 

MR. RILEY: Am I then to move on. 
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Your Honor? 

THE COURT: Go ahead. 

Can you describe the symptoms and what 
presented these individuals? 

MR. OHLEMEYER: Same objection. 

THE COURT: Sustained. 

Doctor, are you familiar with a program 
called Calvin & Barney? 

Yes, I have a program that I developed 
probably about eleven years now where I 
would go into schools and teach people about 
tobacco-related illnesses. 

TURNER, M.D.-DIRECT 
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MR. OHLEMEYER: Excuse me. Your 
Honor, can we approach? 

(Bench discussion) 

THE COURT: Counselor. 

MR. RILEY: All right. Your Honor. 
Doctor, what is the Hippocratic oath? 
Hippocratic oath is where we, after we 
graduate from medical school, our — we 
profess and take under oath that we will 
support patients, treat patients, and do no 
harm to patients, essentially. 

Do you see part of acting out your oath your 
pro health activities? 

Yes, definitely. 

Are you familiar with the AMA's position on 
smoking and smoking-related diseases? 

Yes, I am. 

MR. OHLEMEYER: Objection, Your 
Honor, relevance from this witness. 

THE COURT: Sustained. 

Doctor, did you suggest to Phil Wiley that 
he should pursue holding the tobacco 
industry responsible for his wife's death? 
That morning I told him that I felt very, 
very strongly and that secondhand smoke — 
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her exposure to secondhand smoke was the 
cause of her cancer, and I recommended to 
him — I didn't recommend. I just said if 
you — I think that you need to consider if 
you would like to try to do something about 
this . 

A couple years later did lawyers, myself 
included, contact you about your care and 
treatment of Mildred Wiley? 

Yes, you did. 

Did you help us by explaining the medicine 
to us? 

Yes. 

Did you recommend other professionals we 
might talk to to better understand the whole 
issue of passive smoking and health? 

Yes, I did. 

Did you put that information down in what 
were called progress notes in 1993? 

Yes, I did. 

It seems a little odd, why was it entitled 
progress? Obviously, Mrs. Wiley had died. 
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Well, we do that. We have a dictation 
system at the office, and oftentimes — 
three or four weeks ago I lost a patient, 
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and I talked to the family afterwards and 
oftentimes I will, even if the patient has 
died, anything that has to do with that 
patient, whether at the time that they were 
alive or later, just for — just to remember 
what you said and also if any type of 
legalities would occur, just like three or 
four weeks ago when I talked to the family 
regarding a patient that had died, I put 
down that I dictated this and it's made 
progress, but it's not really. It's more 
like a notation for yourself and for your 
chart. 

Did you see helping us as part of your 
responsibilities as a physician? 

Yes . 

And why is that? 

Well, as a physician, I have taken care of 
enumerable patients and their families that 
have been harmed by this substance, and 
sometimes lethally harmed, and I felt that 
it — as a physician, that's my job. My 
patient — my purpose as a physician is to 
help you guys. And all patients and all 
people that come under my care and people 
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that are not under my care. 

We're probably one of the few 
professions that are trying to get people so 
they don't get sick. And I don't want you 
to get sick. I would like you to stay 
healthy forever. And I felt that this is in 
one small way I could, hopefully, help other 
individuals not go through the agony that 
Mildred Wiley went through, and her family, 
and if people that she knew and all the 
other people, all the good she could have 
done if she would have lived on is not 
possible because she died. 

Are you being paid to be here. Doctor? 

Not at all. In fact, it's costing me. 

Do you have any personal benefit or interest 
in the outcome of this trial? 

I hope it would be positive, but I don't 
have anything to gain by this trial other 
than the fact that I have helped in some 
way, hopefully, to make a difference as a 
physician. 

MR. RILEY: Your Honor, may I have 
a moment to confer with my co-Counsel? 

THE COURT: Sure. 

TURNER, M.D.-DIRECT 
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MR. RILEY: No further questions. 
Your Honor. 

THE COURT: All right. Thank you. 
Counselor. 
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THE COURT: Cross-examination. 
CROSS-EXAMINATION 
BY MR. OHLEMEYER: 

Q Good morning. Dr. Turner. 

A Good morning. 

Q My name is Bill Ohlemeyer. We've met 
before; right? 

A Yes. 

Q We met in November of 1997 at your 
deposition; right? 

A Yes. 

Q Am I correct. Doctor, that in your death 

summary that you just told Mr. Riley about, 
about the last sentence says something to 
the effect that the autopsy was ordered to 
find the primary. Is that right? 

A Yes. 

Q That means that the autopsy was ordered to 
find the place in the body where the tumor 
started? 

A Well, we do that when we summarize things. 
TURNER, M.D.-CROSS 
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Unless the autopsy is back, we just kind of 
do that. It's a way to state things. In my 
mind and in the other individuals' mind that 
took care of this patient, we already knew 
what the primary was from the clinical 
presentation and all the things that we had. 

Q But what you wrote down in your medical 
record was autopsy ordered to find the 
primary. 

A And it did. 

Q My question to you. Doctor, is what you 
wrote down in your medical record — 

A Yes. 

Q — was autopsy ordered to find the primary. 

A Yes. 

Q Okay. And on the day Mrs. Wiley died, that 
autopsy, obviously, hadn't been conducted 
yet, you had a conversation with Mr. Wiley; 
right? 

A Yes. 

Q And you encouraged him to file a lawsuit 
against cigarette companies; right? 

A I told him — my memory is that I felt that 
secondhand smoke was the cause of her lung 
cancer, and that he should consider doing 
TURNER, M.D.-CROSS 
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something about that if he wanted to. 

Q And that was before the autopsy was 
conducted? 

A Yes. 

Q Dr. Turner, am I correct that the practice 
of medicine is divided into certain 
specialties? 

A Yes. 

Q One of those specialties we've heard a 

little bit about in this case is known as 
epidemiology? 

A Yes. 

Q And epidemiologists and statisticians study 
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the frequency with which disease occurs in a 
group of people; right? 

A Yes. 

Q Your specialty is not epidemiology; right? 

A That's correct. 

Q Now, there are also medical doctors and 
Ph.D. doctors called toxocolgists; right? 

A Yes. 

Q And they study the effect that certain 

substances or chemicals have on the body; 
right? 

A Yes. 

TURNER, M.D.-CROSS 
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Q And, again, that's not your specialty. 

A No. 

Q We've heard from a pathologist already in 
this case, and you understand what 
pathologists do; right? 

A Yes. 

Q You work with them almost on a day-to-day 
basis sometimes? 

A Yes. 

Q But that's not something that you have 

special knowledge or background or training 
in; right? 

A No. 

Q And then you told us about Dr. Songer who is 
an oncologist? 

A Yes. 

Q That's a separate specialty than your 
specialty? 

A Yes. 

Q And you told us about Dr. Patel who you 

described, I think, as a pulmonologist or a 
doctor of lung medicine; right? 

A Yes. 

Q You are not a pulmonologist; right? 

A I take care of lung problems, but I am not 
TURNER, M.D.-CROSS 
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termed a pulmonologist. 

Q And pulmonologists have board certifications 
in their specialty? 

A Yes. 

Q And you're not board certified in 
pulmonology? 

A No, I'm not. 

Q Your specialty, I think you described it is 
critical care medicine; right? 

A Yes. 

Q So you take care of people who are sick? 

A Yes. 

Q Seriously ill people. 

A Yes. 

Q And that could include anything, I think as 
you said, from people involved in automobile 
accidents to people with cancer. 

A Yes. 

Q And your job or what you do every day is you 
admit those people to the hospital and then 
take care of them. 

A Yes. Or see them as an outpatient. 
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And from time to time when you do that, you 
have to refer questions out to other doctors 
with other specialties. 

TURNER, M.D.-CROSS 
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Yes. 

Now, when you take care of patients, you 
have to diagnose their disease or help other 
doctors to diagnose their disease; right? 

Yes. 

And then once the disease is diagnosed, you 
and the doctors decide how to treat the 
disease? 

Yes. 

And treatment, depending on the disease, 
could be anything from giving people pain 
medication to recommending surgery or 
radiation or chemotherapy. 

Yes . 

Now, when you do that. Doctor, you don't 
need to know the cause of somebody's disease 
in order to treat them for that disease, do 
you? 

It would be very helpful to know the cause, 
yes. 

But you don't need to know the cause of 
someone's disease. Doctor, in order to treat 
them for that disease, do you? 

Well, you would not want to treat somebody 
and then have — there's treatment — 

TURNER, M.D.-CROSS 
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there's side effects to most treatments, and 
you would like to have — know what you're 
treating to see if your treatment is worth 
the side effects that may cause. 

So yes, I believe that when you see a 
patient, you need to have some semblance of 
knowing what's going on before you prescribe 
treatment. 

Is cause the same thing as etiology? 

Probably not, no. 

What's etiology mean? 

Etiology means, to me, means — what the 
etiology of a disease is is what caused the 
disease. 

So my question to you. Doctor, is do you 
need to know the cause of someone's disease 
or the etiology of someone's disease in 
order to treat them for that disease? 

You're confusing me, but let me clarify. If 
I had a lung tumor or whatever type of — if 
I had — let's say I had a sore throat and 
it was a viral sore throat; viral sore 
throats, you do not treat. If you had a 
strep throat, you treat that differently. 

So, again, it would be very, very 
TURNER, M.D.-CROSS 
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helpful to know what your pathology is and 
what is causing that disease. Does that 
answer your question? 

Well, let me make it a little more specific. 
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Doctor. Do you need to know the etiology of 
someone's cancer in order to treat them for 
that cancer? 

A You would need to know what type of cancer 
there was. 

Q Well, Doctor, do you recall we took your 
deposition at your office in November? 

A Yes. 

Q And I asked you — I actually asked you 
questions. 

A Yes. 

Q And I asked you to let me know if you didn't 
understand any question. 

A Yes. 

Q Page 478, Counsel. Do you remember this 
question and this answer. Doctor: 

"Question: Doctor, I'm talking about 

the etiology of cancer. Her cancer. 

"Answer: Etiology. 

"Question: You did not know the — you 

did not need to know the etiology of her 
TURNER, M.D.-CROSS 
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cancer, referring to Mrs. Wiley, in order to 
treat her, did you? 

"Answer. No." 

A That's right. 

Q So that's correct, that you did not need to 
know the etiology or the cause of Mrs. 
Wiley's cancer or anyone else's cancer in 
order to treat them for that cancer. 

A But you would need to know the type of 
cancer that you're going to treat so you 
would use the right regimen. 

Q But, Doctor, the type of cancer is different 
than the cause of cancer; isn't it? 

A Yes. 

Q So when you are at Ball Memorial, most of 

the time diagnosing or treating someone with 
lung cancer, you're not asked to determine 
the cause of that lung cancer, are you? 

A From taking the history and the 

presentation, oftentimes you will have some 
semblance of what caused that, yes. It's 
like if somebody was in — came in with 
multiple broken bones and they've got a head 
injury and they've got lacerations all over 
and you would expect either they were in a 
TURNER, M.D.-CROSS 
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horrible fight or they were in an auto 
accident. So you can surmise what happened 
often. 

Q Well, Doctor, I asked you about that at your 
deposition also. Do you remember? 

A I'm sure you have it there. 

Q Page 12, Counsel, line 23. The question: 
"How often when you were involved in the 
diagnosis or treatment of a lung cancer are 
you called upon by another doctor or other 
members of the staff here, here at Ball 
Memorial, to determine the cause of that 
cancer? 
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"Answer: I'm not called. I'm asked 

for my opinion. I'll give that opinion, but, 
I mean, that's an oncologist or an 
epidemiologist's role to do that in the long 
scope of things." 

Do you remember that question and that 
answer? 

A Yes. 

Q And that's correct, isn't it? 

A But as a clinician, I would still have some 
semblance of what I feel from all the 
clinical presentations what caused that 
TURNER, M.D.-CROSS 
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cancer. 

Q I understand. Doctor, you may have some 

feelings or impression about it, but in your 
day-to-day job, that's not something you're 
typically asked to do; isn't that right? 

A When I see a patient with lung cancer, I can 
see — I can think that I could do that, 
yes. Let me tell you, I'm not an 
epidemiologist. I don't go through research 
and all the things with thousands of 
patients. I take care of one patient at a 
time just as an oncologist would. And since 
I take care of the patient, I look at the 
patient, take the history. History is very 
important to decide what's happened to that 
patient. And so oftentimes I will make a 
diagnosis — an etiology, what I think is 
the most — what makes the most sense with 
that case. 

Q Doctor, you've not done any specific 

research or published any papers on the 
subject of lung cancer or its causes? 

A No, I have not. 

Q You haven't published any papers or done any 
research on the relationship between 
TURNER, M.D.-CROSS 
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cigarette smoking and lung cancer, have you? 

A No, I have not. 

Q You haven't published any research in the 
area of smoking and health in general, have 
you? 

A No. 

Q From time to time you need to read or study 
on those subjects, don't you? 

A Yes. 

Q And when you do that, you go to the library 
and look through what is known as medical 
literature; right? 

A Yes. 

Q And there are libraries and even databases 
where you can find reports of research 
conducted by specialists in certain areas. 
Right? 

A Yes. 

Q And that's something that people with a 
particular background or particular 
expertise in the field write up a paper and 
then put it in a medical journal or put it 


http://legacy.library.ucsfSdurtiel/igt|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/hfhd0001 



23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 


in a library. 

A Yes. 

Q Sometimes they review the work of other 
TURNER, M.D.-CROSS 
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researchers or sometimes they create their 
own experiment or their own study. 

A Yes. 

Q And they write the reports of that research 
up and submit it to a group of people and 
decide whether it should be published and 
put in the library. 

A Yes. 

Q Now, with respect to lung cancer, or 

cigarette smoking or environmental tobacco 
smoke, that's something you haven't done. 

A I have not published any papers, no. 

Q Now, am I correct. Doctor, you graduated 
from medical school in 1978? 

A Yes. 

Q And you've been at Ball Memorial ever since? 

A Yes. Well, except for one year at Chicago. 

Q And you're not a cigarette smoker? 

A No. 

Q Never been a cigarette smoker? 

A No. 

Q In fact, if it was up to you, the government 
wouldn't let anyone even sell cigarettes; 
right? 

A Well, my major concern is the children and 
TURNER, M.D.-CROSS 
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people that are exposed to secondhand smoke. 

Q Am I correct, though. Doctor, that you think 
the government ought to prohibit people from 
selling cigarettes? 

A Again, I think it's a defective product, I 
think it causes a lot of diseases. I think 
it kills people. 

Q And you think the government ought to ban 
the sale of cigarettes? 

A If it means that would keep it out of the 

hands of children. When I go to the schools 
to teach children about tobacco, we have 
second graders that are smoking a pack a 
day. If it means that we ban cigarettes to 
keep it out of their hands and to protect 
secondhand smoke exposure, if that has to be 
done. 

Q So the answer to my question, do you think 

they ought to ban the sale of cigarettes, is 
yes? 

A I guess, yes. 

Q That's the answer you gave me at your 
deposition. 

A Okay. Yes. 

Q And you formed that opinion back in the 
TURNER, M.D.-CROSS 
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1970s; right? 

A Well, I don't know about 1970s. Probably 
1980s. I was exposed, you know, at Marion 
General so — 
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Well, I asked you that question at your 
deposition, too. I asked you when you 
formed the opinion that they ought to ban 
cigarettes and your answer was probably in 
the '70s. Page 18, line 21. 

That's when I did that, I guess. I mean, I 
was working as a nurse at that time, and I 
had seen a number of patients at that time 
as well with tobacco-related illnesses. 
Doctor, my only question, I think I'm trying 
to move this along for you but it will move 
a little faster if you just kind of answer 
the question I've asked you. 

Okay. I'm trying. 

I understand. My question was, you have 
formed the opinion that the government ought 
to ban the sale of cigarettes in the 1970s; 
isn't that right? That's what you told me 
at your deposition. 

Okay. I mean, that's fine. 

And — 

TURNER, M.D.-CROSS 
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I mean, the point is, is that when I was a 
nurse — 

MR. OHLEMEYER: Excuse me. Your 
Honor, I don't mean to interrupt. 

THE COURT: I think you've answered 
the question. Go ahead. 

You've even asked your stockbroker to make 
sure that none of your retirement funds or 
mutual funds own any stock in tobacco 
companies; right? 

I have done that, yes. 

Now, Dr. Turner, your father was a cigarette 
smoker. 

Yes, he was. 

And you attributed his death in 1990 to his 
cigarette smoking; right? 

Yes . 

And you even believe that you might have 
some health problems that have resulted from 
your father's cigarette smoke? 

Yes. 

And your father, am I correct, died just a 
few months before you started treating Mrs. 
Wiley? 

Yes. 


TURNER, M.D.-CROSS 
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MR. OHLEMEYER: Your Honor, I could 
start a new topic or break for lunch. 
Whatever suits you. 

THE COURT: Counselor, I think 
we'll take the noon break at this point. I 
think I heard them bring lunch for the jury. 

Doctor, you may step down. We'll start 
again at 1:00 p.m. 

(Standard admonition) 

MR. CASSELL: All rise. 

(Jury not present) 

MR. MOTLEY: Your Honor, may I file 
an order with Your Honor? I gave a copy to 
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Counsel. This is an order of the U.S. 
District Court in the State of Texas 
litigation releasing to Your Honor the 
depositions, if you choose to admit them, of 
Dr. Osdene and Dr. Huber. 

THE COURT: I asked you about that 
the other day. Thank you. 

MR. MOTLEY: We, of course. Your 
Honor, intend to offer them into evidence in 
their entirety. I'm sorry. I didn't know 
you were reading. 

THE COURT: Go ahead. 

TURNER, M.D.-CROSS 
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MR. MOTLEY: This is the same thing 
they did in Florida and Mississippi, 
released them to be used, and Minnesota 
released them to be used, if those courts so 
chose to use, to introduce them in the 
trial. 


THE COURT: When do you intend to 
offer these? 


MR. MOTLEY: By the way, Philip 
Morris filed a lengthy objection to this so 
this was an adversary proceeding. They 
filed a lengthy objection to it yesterday, 
if Your Honor would like to see it I'll be 
glad to give it to you, but this is not an 
uncontested battle that appeared before the 
State of Texas. We intend to show them this 
week. 


THE COURT: The order I have in my 
hand is dated 24th of February. That's the 
order from Judge Folsum. 

MR. MOTLEY: That's today, yes, 
sir. My point was that we had requested 
this in a motion last week and Philip Morris 
objected, so this was an adversary ruling. 
Philip Morris objected to the Court 
TURNER, M.D.-CROSS 
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releasing this so that Your Honor could 
decide to introduce this in evidence here. 

THE COURT: When do you intend to 
offer Osdene and the Huber deposition? 

MR. MOTLEY: I would like to show 
Osdene tomorrow. Your Honor. 

THE COURT: Osdene? 

MR. MOTLEY: Yes, sir. And Huber 
perhaps tomorrow and for certain this week. 

MR. OHLEMEYER: Your Honor, I have 
specific objections to their page and line 
designations on Dr. Huber and 
counter-designations that I'd like to file 
and we'll do that right away. 

But with respect to Dr. Osdene, I still 
think there's a substantive objection that 
Your Honor should consider. Dr. Osdene is 
not employed by Philip Morris. And there 
is — the entirety of the deposition was 
Mr. Motley asking questions, as he has want 
to do, and Dr. Osdene invoking a 
constitutional right. The probative value 
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of that testimony is far outweighed by its 
prejudicial effect. 

If Dr. Osdene were a current employee 
TURNER, M.D.-CROSS 
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of the company or if it dealt with 
something — if it were a criminal case, it 
would be a different situation. But we're 
in a civil case. He's a non-party, he's a 
former employee, and there is nothing 
probative about anything he says because he 
doesn't say anything. 

The whole point, the entire point of 
putting that evidence before the jury is so 
that Mr. Motley can argue that Dr. Osdene 
was trying to hide something and the only 
basis for Mr. Motley's argument that he's 
trying to hide something is that he invoked 
a constitutional right not to answer a 
question based on an ongoing investigation 
in another court for another reason that 
Your Honor has already ruled shouldn't be a 
part of these proceedings. So I think 
there's a substantive issue with respect to 
Dr. Osdene. 

MR. MOTLEY: I'll be glad to 
respond to that. Every court that has been 
advanced to has overruled it for the reason 
Mr. Ohlemeyer knows and failed to tell Your 
Honor and that is that Philip Morris has 
TURNER, M.D.-CROSS 
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paid his legal fees, paid him a pension, and 
until recently he was a consultant with 
Philip Morris' law firms in the defense of 
cases just like this one. And for those 
very reasons the Courts in Minnesota and 
Texas and Florida have overruled these 
objections and have allowed this deposition 
to be used. 

Furthermore, he misrepresented to Your 
Honor that the deposition is entirely 
questions by me to which he invoked the 
Fifth. There's also questions by Dan Webb, 
Counsel for Philip Morris, to which he 
invokes the Fifth Amendment and then a 
redirect by me. For him to represent to you 
that the deposition is nothing but me asking 
questions is a gross mischaracterization. 

MR. OHLEMEYER: I certainly stand 
corrected. Mr. Motley keeps talking about 
this Florida case and the Texas case. Those 
cases never went to trial. No judge had to 
decide whether that stuff was to get into 
evidence. 

The case they're trying in Minnesota is 
the broadest case anyone could imagine. 
TURNER, M.D.-CROSS 
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They're talking about issues and conduct 
that would turn a trial like this into the 
six-month trial they're going to have in 
Minnesota. Just because it happened in 
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Minnesota doesn't mean it has any probative 
valve in this case. 

MR. MOTLEY: Your Honor, I'll give 
you the order of the court in Texas. 

THE COURT: Let me stop you right 
there. What I've been given is an order 
which, as I indicated to everyone the other 
day, I was not going to deal with the matter 
until I got the order from the federal court 
which I now have. I will take this issue up 
for argument. I have read the briefs that 
have been filed. We'll take — I'll permit 
some further oral argument either this 
afternoon or in the morning, but when I get 
all my documents out. As you know, I've got 
several documents here and when I have 
everything in front of me. 

MR. MOTLEY: You must have a 
wonderful filing system. 

THE COURT: Anyway, we'll take a 
lunch break. 


TURNER, M.D.-CROSS 
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MR. OHLEMEYER: Thank you. Judge. 

(A lunch recess was taken.) 

MR. CASSELL: All rise. 

THE COURT: Be seated. The jury is 
back in its entirety, together with the 
alternates. 

Doctor, would you again state your name 
for the record. 

THE WITNESS: Dr. Nicki Turner. 

THE COURT: You recognize you're 
still under oath. Doctor? 

THE WITNESS: Yes. 

THE COURT: Mr. Ohlemeyer. 

MR. OHLEMEYER: Thank you. Your 

Honor. 


BY MR. OHLEMEYER: 

Q Dr. Turner, let's kind of start where we 
left off. Am I correct that when you 
started to treat Mrs. Wiley, you didn't need 
to know what caused her cancer in order to 
diagnose the fact that she had cancer? 

A Could you repeat the question again, please. 

Q Let me rephrase it. You didn't need to know 
what caused Mrs. Wiley's cancer in order to 
diagnose or treat her. 

TURNER, M.D.-CROSS 
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A To diagnose, no, but to treat her — no, I 
guess not. 

Q And you didn't — nobody asked you to form 
an opinion about the cause of her cancer 
before she died. 


A No. 

Q And determining what caused her cancer would 
not have affected how she was treated and it 
might — in all likelihood would not have 
prolonged her life; isn't that right? 

A That's correct. 

Q Now, am I correct that you first saw Mrs. 
Wiley on May 30th? 
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A 

Yes . 


15 

Q 

Can you see this. Doctor? 


16 

A 

Yes. 


17 

Q 

Okay. I think you told Mr. 

Riley that 

18 


Dr. Combs saw Mrs. Wiley on 

the 1st of 

19 


April; is that right? 


20 

A 

I don't think I told him. 

I think he would 

21 


have known that. I didn't 

know that at the 

22 


time. I mean, I knew but. 

no, I didn't have 

23 


to tell him that because he 

already knew. 

24 

Q 

I think you misunderstood me. This morning 

25 


when you testified — am I 

correct that 
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Dr. Combs is the doctor who saw Mrs. Wiley 
on the 1st of April? 

A Yes. 

Q And just so we're clear. Dr. Combs didn't — 
is it Comes or Combs? 

A Combs. 

Q — did not diagnose Mrs. Wiley with lung 
cancer or any type of cancer. 

A Right, that's correct. Right. 

Q And then Mrs. Wiley went to see a specialist 
on the 17th, an eye, ear, nose and throat 
specialist? 

A No. That was in January. 

Q January? 

A Vesey. Vesey saw her in January. Eye, ear, 
nose and throat specialist. 

Q Do you know whether she saw such a 
specialist in April of 19- — 

A I'm not aware that she did unless there is 
something I'm not aware of. 

Q Do you know — let me hand you. Doctor, 

what's been marked and previously admitted 
into evidence as Defendants' M1694A. This 
is a record of Mrs. Wiley seeing a doctor on 
April 17th, isn't it, of 1991? 

TURNER, M.D.-CROSS 
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A Well, it shows that she's having allergy 

testing. I don't know whether she saw the 
doctor or not. 

Q And there's a history attached to it, a 
questionnaire? 

A Yes. 

Q So had you seen this before today? 

A I don't believe I have. If I have, I can't 

remember. 

Q We'll talk about it in a second. And then 
on May 6th she saw Dr. Patel; right? 

A May 6th she saw Dr. Patel, correct. 

Q We'll get into it in a little more detail, 
but just so we're clear. Dr. Patel did what 
you called a workup? 

A Yes. 

Q And that included an examination? 

A Yes. 

Q X-rays? 

A Yes. 

Q A bronchoscope? 

A Yes. 
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Q 
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Q 


And he was a lung doctor? 

Yes . 

He did not diagnose Mrs. Wiley with cancer; 
TURNER, M.D.-CROSS 
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isn't that correct? 

He diagnosed her with right middle lobe 
syndrome. 

And right middle lobe syndrome is not lung 
cancer? 

Right middle lobe syndrome is kind of a 
description of something that's going on but 
we don't know what it is. 

Dr. Turner, did Dr. Patel diagnose Mrs. 

Wiley with lung cancer or any type of cancer 
in May of 1991? 

No, he didn't. 

So then you saw her on the 30th; right? 

Yes . 

And one of the first things you would have 
done would be to review Dr. Patel's records? 
Yes. 

And another thing you would have done is to 
take a history from Mrs. Wiley; isn't that 
right? 

Yes . 

In fact, that's typical, what you typically 
do with a patient right off the bat, is take 
a history from them; right? 

Yes . 


TURNER, M.D.-CROSS 
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And you look at their records and then you 
ask them some questions and you dictate a 
report. 

Yes . 

And it goes into the medical records. 

Yes. 

And that's what you've previously referred 
to was admitted into evidence as Plaintiffs' 
36; right? 

Well, there's a history and physical. I'm 
not sure if it's 36. 

MR. OHLEMEYER: Does the bailiff 
still have copies of 36? 

THE COURT: Yes, sir. 

MR. OHLEMEYER: Do you mind 
distributing those? 

Do you have 36 in front of you. Doctor? 

Is that my H&P? Is that what that is? 
Correct. 

Yes, right here. I said Exhibit 14. That's 
what it says. 

I was under the impression it was admitted 
into evidence as Plaintiffs' 36. May I see 
it? 


MR. CROSS: If the Court 
TURNER, M.D.-CROSS 


please, I 
3644 


think she has a deposition number. 

Okay. This was Deposition Exhibit 14 to 
your dep, but it was admitted in this case 
as Plaintiffs' 36. And this is what you 
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dictated after you talked with Mrs. Wiley; 
right? 

Yes . 

And as I understand it — 

THE COURT: Counselor, are you 
referring to a particular page so they can 
find it? 


MR. OHLEMEYER: I'm sorry. It's 
the — where it says patient name, Mildred 
Wiley, date of admission, 5/29/91. I think 
it's about the third page of what the 
plaintiffs admitted as Exhibit 36. Is that 
right? 

So you dictated this on May 30th of 1991; 
isn't that right. Doctor? 

Yes . 

And it describes a conversation you had with 
Mrs. Wiley on May 30th about her health 
problems. 

Yes. 

And it's customary, isn't it, for you to 
TURNER, M.D.-CROSS 

3645 

dictate a medical record like this at or 
near the time that you have this type of 
conversation with a patient? 

Yes, it is. 

And the factual information in here about 
Mrs. Wiley came from either the medical 
records or from your conversation with her. 
Yes . 

And in your experience when you take a 
history like this from somebody, it comes at 
a time when they're looking for some help, 
doesn't it? 

Yes. 


And I think you told me at the deposition 
99.9 percent of the time they're honest with 
you? 

Yes. 

People you deal with in this kind of 
situation are typically sick and they wanted 
you to help them? 

Yes. 

And they know you were there as a doctor to 
help understand their medical problems? 

Yes. 

And they do everything they can to provide 
TURNER, M.D.-CROSS 
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you with as much information and as much 
accurate information as they can, don't 
they? 

Yes. 

And if you, as a doctor, have any question 
about a patient's ability to provide you 
with that type of information, you write it 
down in the history, don't you? 

Yes . 

And that's because other doctors have to 
look at this medical record and make 
decisions that might affect the patient's 
treatment. Isn't that right? 
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A Yes. 

Q So if you had had any questions about Mrs. 
Wiley's ability to assist you in developing 
that history, you would have written it down 
in your — in what you called your H&P; 
right? 

A Yes. 

Q And would it be fair to say. Doctor, that 
the first time you saw Mrs. Wiley, she had 
somewhat of a complicated past medical 
history? 

A Yes, that's true. 

TURNER, M.D.-CROSS 

3647 

Q And that's what you wrote down? 

A Yes. 

Q She had previously been seen by Dr. Patel 
who I think you told us noted she had an 
abnormal chest X-ray; right? 

A Yes. 

Q Am I correct. Doctor, that a chest X-ray is 
not the same thing as a mammogram? 

A That's correct. 

Q Now, one of the possibilities in a patient 
with an abnormal chest X-ray is cancer. 

A Yes. 

Q Another possibility is infection. 

A Yes. 

Q Pneumonia. 

A The same thing, yes. 

Q Or other health problems that aren't related 
to cancer. 

A Yes. 

Q One of the things you asked Mrs. Wiley when 
you took the history from her was whether 
she was married and had children. 

A Yes. 

Q And she told you she was married and had two 
children. 

TURNER, M.D.-CROSS 

3648 

A Yes. 

Q And you asked her whether she breast fed her 
children, didn't you? 

A Yes. 

Q And the reason you asked a woman who has a 
suspicious chest X-ray whether she breast 
fed her children or not is because one of 
the things you're trying to rule out is the 
possibility of breast cancer. 

A Well, it gives us a more complete history 
and if we find a breast cancer — that just 
is just kind of part of the history. 

Q Well, it's a fact, isn't it. Doctor, that 
women who don't breast feed their children 
have an increased risk of developing breast 
cancer than women who do breast feed their 
children? 

A I can't tell you that for sure. I think 
that's true but I can't tell you that for 
sure because I'm not an oncologist. 

Q But that's why you ask that type of 

information when you take this history? 
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A 

Q 
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Yes . 

Now, Mrs. Wiley also told you that she and 
her husband had been missionaries in the 
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tropics during the 1960s; right? 

Yes . 

And she told you that they had to cut short 
their stay down there, didn't she? 

Yes. 

In fact, you used the word "terminate"? 

Yes. 

And did she tell you that she was treated 
for a lump in her breast in October of 1967 
when she was in South America? 

I did not have that in my history, so I am 
not aware of that. 

Have you seen any medical records that 
indicate that Mrs. Wiley saw any doctors in 
the 1960s for a lump in her breast? 

I have not seen any medical records 
pertaining to that, no. 

The symptoms that led Mrs. Wiley to see 
Dr. Patel developed as early as October of 
1990; isn't that right? 

That's correct. 

And do you know what kind of patients Mrs. 
Wiley might have treated before October of 
1990? 

I believe she was on the psychiatric ward. 
TURNER, M.D.-CROSS 
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Do you know whether she had any evidence of 
scarring in her lung, in any chest X-rays 
that were taken before October of 1990? 

Well, there was a comparison, at least from 
the X-rays that — from Marion there was, I 
believe, a chest X-ray from '84 that was 
apparently clear or at least that did not 
note that there was anything there that I 
can remember. I'd have to look at the 
X-ray. Do you have the X-ray report there? 
No, I don't. Doctor. 

My understanding is that it was clear 
because when the X-ray — when they were 
comparing the X-ray from '89 — correction, 
from '90 to '84, I believe, it was normal or 
it was not there, the abnormality that was 
there in '90 — correction, '91 was not 
there in the previous X-rays. 

Do you know if Mrs. Wiley ever had any 
X-rays that demonstrated what are known as 
granulomatous disease? 

I'm not aware of that. 

Do you know what granulomatous disease is? 
Granulomatous disease has to do with either 
tuberculosis or histoplasmosis, some type of 
TURNER, M.D.-CROSS 
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fungus. 

And is there some thought that granulomatous 
disease can cause scarring that might 
eventually produce cancer in the lung? 
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A There is some evidence that adenocarcinoma 
would come from scarring. 

Q In fact, it's often referred to as a scar 
cancer, isn't it? 

A You know, they used to think that, and my 
reading in presenting this case, they now 
feel that the way the cells are formed, it 
doesn't always come from a scar. 

Q But you've read — you've read medical 
journals or textbooks that refer to 
adenocarcinoma as a carcinoma? 

A Yes. 

Q You also noted that Mrs. Wiley had a history 
of gastrointestinal complaints; right? 

A Please repeat that. 

Q Do you know or did you write down whether 

Mrs. Wiley had a history of gastrointestinal 
complaints? 

A Well, from my initial H&P, my initial 

history and physical examination, there was 
no evidence of that. She had denied that. 
TURNER, M.D.-CROSS 
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Q You know she — a few years before this, 
though, she had had a sigmoidoscopy? 

A Yes. 

Q And that's something doctors perform on 
people with gastrointestinal complaints, 
isn't it? 

A She had some rectal fullness, complaints of 
rectal fullness. 

Q And those complaints, she complained as 
constant pressure, didn't she? 

A In the rectum, yes. 

Q And do you know whether Mrs. Wiley ever had 
a history of elevated cholesterol levels? 

A I'm not aware of that at all. 

Q Do you know whether elevated cholesterol 
levels are associated with high fat diets? 

A Not really, because — let me ask you the 
question, people have — carry on low fat 
diets for a long-term and has to do with 
metabolism, has to do with other things, 
what their cholesterol is. 

Q Some people who maintain a low fat diet have 
elevated cholesterol levels? 

A Yes. 

Q Some people who maintain a high fat diet 
TURNER, M.D.-CROSS 
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have elevated cholesterol levels? 

A Yes. 

Q There is scientific or epidemiologic studies 
that suggest that women who don't smoke but 
have high fat diets have an increased risk 
of developing lung cancer; isn't that right? 

A I am not aware of that at all. 

Q In March of 1991 Mrs. Wiley fell at the VA 
Medical Center? 

A March of 1991, yes. 

Q And that that — she associated some pain 
with that? 

A Yes. 
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Q And that pain didn't improve before you saw 
her in May, did it? 

A That's correct. 

Q Do you have the exhibit I've put in front of 
you. Doctor, Defendants' M1694A? 

A Yes. It's right here. 

Q Will you turn to the page where it says 
allergy history. 

A Yes. 

Q It says, "To be filled out by patient." Do 
you see that? 

A Yes. 

TURNER, M.D.-CROSS 
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Q Now, from time to time when you — you can 

take a history from a patient or do you from 
time to time give patients questionnaires to 
fill out to provide information to you? 

A I do not. 

Q Other doctors do, though, don't they? 

A Yes. 

Q And if you assume that Mrs. Wiley filled 
this out, she's asked about certain of her 
symptoms; isn't that right? 

A Yes. 

Q And do you see the reference, "to which of 
the following do you think causes your 
symptoms or makes them worse"? 

A Yes. 

Q She says her symptoms are worse outdoors. 

A Yes. 

Q She doesn't know whether they're worse at 
work. Right? 

A Correct. 

Q She says smoke makes her symptoms worse. 

A Yes. 

Q And she even says she's allergic to tobacco 
smoke; right? Do you see that in the bottom 
right-hand corner, second box up? 

TURNER, M.D.-CROSS 
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A Oh, yes. 

Q And then on the next page she's asked right 
down there in the middle column, "Do you 
think your occupation has anything to do 
with your symptoms?" It says doesn't know. 

A Where is — okay. Doesn't know, yes. 

Q And then there's a question, "Are there any 
materials used in your occupation you think 
have something to do with your condition"? 

A And it's blank. 

Q And then, "at work are your symptoms better, 
worse or the same," and she checks the same; 
right? 

A Yes. 

Q Now, one of the things you do as a doctor in 
evaluating a history that somebody gives you 
is you look for consistency, don't you? 

A Yes. 

Q To see whether the person says the same 
thing to you on different occasions or to 
different doctors on different occasions. 

Is that right? 
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A Yes. 

Q Do you have Plaintiffs' Exhibit 41 in front 
of you? 

TURNER, M.D.-CROSS 
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A No. I mean, is it here from the deposition? 

MR. OHLEMEYER: I'll get it from 
the bailiff. 

Q This is a record from Dr. Combs; right? 

A Yes. 

Q And he took a history from Mrs. Wiley, 
didn't he? 

A Yes. 

Q And she told him, apparently, that her main 
complaint was lower lumbar pain. 

A Yes. 

Q And skip the sentence and then it says she 
works as a supervisor, has mainly a 
sitting/standing job, has little patient 
care currently. 

Do you see that? 

A Yes. 

Q And that's information, presumably, that 
Mrs. Wiley gave to Dr. Combs about her 
occupation. 

A Yes. 

Q Now, given Mrs. Wiley's background and 

training as a nurse, you would expect her to 
be especially careful and especially 
accurate in providing information to you or 

TURNER, M.D.-CROSS 
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other doctors that were taking histories 
from her. 

A Yes. 

Q In fact, she probably took histories from 
patients at various points in time in her 
career, don't you think? 

A Yes. 

Q Now, there came a time when Mrs. Wiley went 
to see Dr. Toney; isn't that right? 

A Yes. 

Q And that was before Dr. Patel; right? 

A Yes. 

Q And what actually happened was Dr. Toney 
recommended that Mrs. Wiley see Dr. Patel; 
right? 

A Yes. I think he saw her before that, 
though. I think that's how she got to 
Dr. Vesey, I believe. 

Q So she might have seen Dr. Toney even before 
April. 

A Yes. I think she did. I can't be certain, 
but I think that's how she got to Dr. Vesey. 
I'd have to look at the notes. 

Q And Dr. Toney referred her to Dr. Patel? 

A Yes. 

TURNER, M.D.-CROSS 
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Q And I don't want to belabor this, but what 
happened was Dr. Patel saw a chest X-ray 
that looked suspicious? 

A Yes. 
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Q And he performed a bronchoscopy; right? 

A Yes. 

Q And then he used — he sent that information 
off for a pathologist to look at. 

A The washings, yes. 

Q Exactly. And Dr. Patel didn't diagnose Mrs. 
Wiley — let me back up. 

Dr. Patel actually put the bronchoscope 
down Mrs. Wiley's airways? 

A Yes. 

Q And he didn't find an intrabronchial lesion, 
did he? 

A He did not find a lesion in the bronchus. 
What he noted was the mucosa was hyperemic, 
which is red and swollen. 

Q Is it E-I or I-E? 

A E-N-D-O-L-E-S-I-O-N. Is that what you're 
asking? L-E-S-I-O-N. 

Q No. Lesion. And intra is the same thing 
and endo; right? 

A Yes. 

TURNER, M.D.-CROSS 
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Q So, in fact, what Dr. Patel wrote to 

Dr. Toney in May — on May 20th was there 
was no intrabronchial lesion that he could 
see; right? 

A Yes. 

Q And he went on to say that bronchoscopy and 
bronchial washings were negative for any 
malignant cells or any significant 
infection. 

A Yes. 

Q So what Dr. Patel told the doctor who 
referred Mrs. Wiley to him was that he 
didn't — at that point he didn't think she 
had cancer. 

A That's right. 

Q But he also mentioned that she should have a 
pelvic examination and a breast exam; isn't 
that right? 

A Yes. 

Q And he said that if her symptoms persist, 

and if she loses weight or runs a low-grade 
fever, or any other interesting symptoms 
come up, that there should be a thorough 
evaluation of her gastrointestinal and GU 
tract; isn't that right? 

TURNER, M.D.-CROSS 

3660 

A Well, I think so, but I would need to look 
at the note because I don't have it in front 
of me. 

Q This is Plaintiffs' Exhibit 42, Doctor. 

I'll hand you a copy of it. 

A Thanks. 

Q I've handed you a copy of Plaintiffs' 

Exhibit 42. That's the letter that 
Dr. Patel wrote to Dr. Toney; right? 

A Yes. 

Q And he says no intrabronchial lesion, 

bronchoscopy, bronchial washings negative; 
right? 
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A Yes. 

Q He says if symptoms persist, if she loses 
weight, runs a low-grade fever, she should 
have a thorough evaluation of the 
gastrointestinal tract; right? 

A Yes. 

Q Do you know whether any such evaluation 
occurred after May 20th of 1991? 

A No. 

Q And Dr. Patel's initial — 

A Except for the autopsy. 

Q Dr. Patel's initial impression at the time 
TURNER, M.D.-CROSS 
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was a right upper lobe and right middle lobe 
pneumonia; right? 

A Well, he — right upper and right middle 
lobe pneumonia. 

Q Most likely some sort of atypical viral 
infection? 

A Yes. 

Q Cause not clear to him at that time? 

A Yes. That's chronic right middle lobe 

syndrome. Etiology not clear to me at this 
present time. 

Q So that's May 20th. 

And Mrs. Wiley's condition didn't 
improve and you saw her on the 30th. 

A Yes. 

Q Now, in May of 19- — this is May 30th, 

1991; right? 

A Yes. 

Q At that point in time. Doctor, you believed 
that cigarette smoking was a cause of lung 
cancer; right? 

A Yes. 

Q And you also believed at that point in time 
that exposure to environmental tobacco smoke 
could cause lung cancer in nonsmokers? 
TURNER, M.D.-CROSS 
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A Yes. 

Q And with respect to environmental tobacco 

smoke, you formed that opinion in the early 
1980s; isn't that right? 

A Yes. And that's from medical literature and 
what I had read. 

Q So at the time — at the point in time where 
you saw Mrs. Wiley, you had already made it 
a practice of yours to ask your patients 
whether they smoked cigarettes. 

A Yes. 

Q Because — 

A Most physicians do. 

Q Because cigarette smoking is a risk factor 
for certain diseases? 

A Yes. 

Q You also would ask your patients whether 
they drank alcohol. 

A Yes. 

Q Because drinking alcohol is associated with 
certain diseases. 

A Yes. 
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And at that point in time you even had 
started to ask your patients whether they 
were exposed to other people's smoke? 
TURNER, M.D.-CROSS 
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Yes. 

And you made it your practice to ask each of 
your patients whether they thought they were 
exposed to other people's smoke? 

I'm not sure each of my patients but most of 
my patients, yes. 

And you asked Mrs. Wiley whether she smoked 
cigarettes? 

Yes. 

Whether she drank alcohol? 

Yes. 

Whether she was exposed to other people's 
smoke? 

Yes. 

And you recorded that information that she 
gave you in your history in what we've 
marked and admitted as Plaintiffs' 36; 
right? 

Yes. That's — 

This is a portion of Plaintiffs' 36, and 
it's on the second page. Doctor. You note 
that Mrs. Wiley's only allergy is sulfa. 

Did she tell you she was allergic to sulfa? 
Yes. 

And that's the only thing she told you she 
TURNER, M.D.-CROSS 
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was allergic to? 

Yes. 

The patient does not drink nor does she 
smoke. And then you wrote she had been 
exposed to secondhand smoke for 
approximately 12 years at the VA, has been 
on a new job over the last eight years, 
therefore, and has had a private office and 
has not been exposed to secondhand smoke. 

That's what you wrote in the history; 
right? 

Yes . 

And you would have expected that someone in 
Mrs. Wiley's position, especially in light 
of her background and her experience as a 
nurse, would have provided you with as much 
detail and accurate information as she could 
about her history. 

I would expect that. The problem is, is 
that a lot of people at that time — and I 
have to qualify this. That's why I'm 
explaining this. Is that a lot of people — 
hospitals were still allowing smoking in 
hospital rooms. And a lot of people just 
didn't realize what was going on, even 
TURNER, M.D.-CROSS 
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though she was a nurse. 

Doctor, do you remember — 

MR. OHLEMEYER: At page 251, 

Counsel. 
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— I asked you this question at your 
deposition and you gave me this answer: 

"You would expect somebody in Mrs. 
Wiley's position, especially in light of her 
background and experience as a nurse, to 
provide you with as much detail and accurate 
information as she could about her history?" 
And your answer was "Yes." 

Yes. 

And that's correct, isn't it? 

Yes. But, again — 

Thank you. Doctor. 

In your experience. Doctor, people who 
have medical problems are very forthcoming 
about their history, aren't they? 

Not unless they don't realize. Sometimes 
you have to educate people, and they don't 
put two and two together, and you have to 
specifically ask certain things. 

MR. OHLEMEYER: Page 250, line 21, 

Counsel. 


TURNER, M.D.-CROSS 
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Do you remember we were talking at your 
deposition, and I asked you, "What do you 
mean people are forthcoming?" And your 
answer was, "That means if you're facing 
death and you are concerned that you're 
dying, people tell you, me, things that they 
probably didn't even tell their families." 
That's true. Such as being positive for 
AIDS, HIV, those type of things, yes. 

In fact, you would expect that Mrs. Wiley 
would be forthcoming with you and any other 
doctor she dealt with? 

If she realized that that was what was 
needed, yes. If she realized that exposure, 
and that's what specifically was causing 
part of the problem, yes. 

And as a doctor, you try to obtain as much 
detail as you think is important or 
necessary in order to make a diagnosis for a 
complete record of a patient's history? 

I try to, yes. 

Do you recall whether Mr. Wiley was present 
when you took this history from Mrs. Wiley? 

I don't recall exactly but I don't think he 
was. 


TURNER, M.D.-CROSS 
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Do you know whether or if Mr. Wiley has 
testified on that subject in his deposition? 
I have no — I don't know. 

Do you recall whether you told Mr. Wiley on 
or about May 29th that you thought Mrs. 

Wiley had cancer that was related to 
cigarette smoke? 

I don't think I did. I didn't know it at 
the time. 

At the time you saw Mrs. Wiley, she hadn't 
been diagnosed with cancer. 

That's right. Well, she had an obstructive 
lesion of L2, and our suspicion, our concern 
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was that, but we also had to rule out other 
things. 

Q Doctor, symptoms like cough and spitting up 
blood don't tell you whether or if somebody 
has lung cancer; isn't that right? 

A It's one of the four things that you would 
think about. I mean, as I said before, it's 
pulmonary embolus with a pulmonary 
infarction, where the blood clot goes in and 
stop the blood supply up; tuberculosis; and 
then lung cancer. 

Q Those symptoms, if they were related to a 
TURNER, M.D.-CROSS 
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cancer in the lung, would be the same 
whether the cancer started in the lung or 
started somewhere else and spread to the 
lung? 

A An oncologist would be better to talk to 
about that. In my experience, I'm not 
even — I don't even remember someone 
coughing up blood that it did not start in 
the lung. 

Q Doctor, would you agree with me that because 
they can be confused with cancers that start 
in the lung, cancers that start somewhere 
else and spread to the lung can be difficult 
for a doctor to determine — let me rephrase 
the question. 

Is it fair to say. Doctor, that a 
cancer that is found in the lung doesn't 
necessarily start in the lung? 

A That's correct. 

Q And am I correct. Doctor, that the symptoms 
that you would find with somebody, like 
coughing or spitting up blood, would be the 
same whether that cancer started in the lung 
or whether it started somewhere else and 
spread to the lung? 

TURNER, M.D.-CROSS 
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A Coughing, yes. Spitting up blood, again, in 
my experience I have not seen a metastatic 
lesion do that. 

Q Let me read a statement to you from a 

textbook that's been previously identified 
as Dail and Hammar Pulmonary Pathology. 
You're familiar with their textbook on 
pulmonary pathology? 

A Yes. 

Q On page 1585 under the heading 

"Endobronchial Metastases." Endobronchial 
metastases would be a cancer that starts 
somewhere else and spreads to the bronchus. 

A Yes. 

Q They say, "As with primary lung cancers, 

symptoms of endobronchial growths or cough, 
localized wheezing, dyspnea or hemoptysis"; 
right? 

A That's what it says. 

Q So what they're saying here, isn't it — 
what they're saying. Doctor, is that 
endobronchial metastases have the same 
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symptoms as primary lung cancer. 

24 

A 

Yes, it can. 

25 

Q 

Now, one of Mrs. Wiley's symptoms was weight 
TURNER, M.D.-CROSS 
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1 


loss; right? 

2 

A 

Yes . 

3 

Q 

And you noted that in your history. 

4 

A 

Yes . 

5 

Q 

And weight loss can be a symptom of a 

6 


variety of different types of cancers; 

7 


right? 

8 

A 

Yes . 

9 

Q 

It can be a symptom of pancreatic cancer. 

10 

A 

Yes. 

11 

Q 

And something called chronic pancreatitis 

12 


can also be a symptom of pancreatic cancer; 

13 


right? 

14 

A 

Restate the question. 

15 

Q 

Chronic pancreatitis? 

16 

A 

Yes . 

17 

Q 

Is not cancer. 

18 

A 

That's correct. 

19 

Q 

It's a disease in the pancreas. 

20 

A 

Yes. 

21 

Q 

That can and is associated with the 

22 


subsequent development of pancreatic cancer; 

23 


right? 

24 

A 

Yes . 

25 

Q 

It can also produce pain, can't it? 

TURNER, M.D.-CROSS 
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1 

A 

It usually does produce pain. That's one of 

2 


its presenting symptoms. 

3 

Q 

Now, when you examined Mrs. Wiley, there was 

4 


a lump on her head that somebody thought 

5 


might be a tumor? 

6 

A 

Yes . 

7 

Q 

She also had a nodule, as you said, left of 

8 


her xiphoid process? 

9 

A 

Yes. 

10 

Q 

So a bone scan was ordered? 

11 

A 

Well, that's not the reason why the bone 

12 


scan was ordered. The bone scan was ordered 

13 


because she had pain in the lower back, but 

14 


you don't do a bone scan for a lesion on the 

15 


chest wall. 

16 

Q 

At this point there is a chest wall lesion; 

17 


right? 

18 

A 

Yes . 

19 

Q 

And then there is a bone scan that 

20 


demonstrated, I think you told us, the 

21 


possibility of cancer in the legs, the 

22 


shoulder, and the back? 

23 

A 

The lower back, yes. 

24 

Q 

And this chest wall lesion was not something 

25 


in Mrs. Wiley's lung, was it? 

TURNER, M.D.-CROSS 

3672 

1 

A 

No. 

2 

Q 

And it turned out to be cancer, didn't it? 

3 

A 

Yes . 

4 

Q 

So before anyone diagnosed Mrs. Wiley with a 
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cancer or found a tumor in her lung, she was 
diagnosed with a cancer in her chest wall 
and in her bones. 

A Yes. 

Q Now, because there was an X-ray that 

demonstrated an abnormal chest X-ray, you 
were suspicious that there might be a tumor 
in Mrs. Wiley lung, weren't you? 

A Yes. 

Q And you were also concerned that there was a 
possibility she could have liver cancer, 
kidney cancer, or cancer from some other 
source; isn't that right? 

A Where did I say that? 

Q That's your May 31st progress note. 

A May 31st. Let me look, make sure I refresh 
my memory. Yes. It says concern with 
liver, kidney or other source. 

Q And by the way, these progress notes are the 
notes you write every day in the patient's 
medical record; right? 

TURNER, M.D.-CROSS 
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A Yes. 

Q I know it's a little more complicated. 

A For the patients' medical records. 

Q It's a little more complicated than 

television, when you see the clipboard on 
the bed, is that the progress notes that 
people are writing in? 

A No. This is the chart. The clipboard in 
the bed is usually the nurse's but that's 
part of the chart. 

Q On May 31st you were concerned Mrs. Wiley 
could have a liver cancer, a kidney cancer, 
or a cancer from some other source? 

A Yes. 

Q You had Dr. Sprunger biopsy the chest wall 
lesion; right? 

A Yes. 

Q And that was June 1st. The bone scan was 
actually May 29th; right? 

A Yes, I think. It's before June 1st, though. 
I don't have the X-ray reports here. 

Q But on June 1st you still didn't know 

whether or where Mrs. Wiley's cancer might 
have started in her body; right? 

A June 1st I did not know. I said suspect 
TURNER, M.D.-CROSS 
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primary lung, primarily because of the 
presentation of the patient and the X-rays. 

Q And Dr. Walker — 

A I think Dr. Sprunger. Sorry to interrupt. 

Dr. Sprunger took the lesion off the 31st of 
May. 

Q Dr. Walker, who did the bone scan, wrote on 
June 1st in that record that the primary was 
still not certain; right? 

A Yes. 

Q A cancer that's found in the chest wall can 
begin in a number of places besides the 
lung; isn't that right? 
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A Yes. 

Q It can start in the pleura? 

A Possibly mesothelioma. 

Q It can start in the breast? 

A Yes. 

Q The throat? 

A Usually throat cancer is contiguous. That 
means it spreads outward, and I'm not aware 
that there is tumors other places. It 
usually starts in one area and just keeps 
growing. 

Q It can start in the kidney? 

TURNER, M.D.-CROSS 
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A Yes. 

Q In the pancreas? 

A Yes. 

Q The colon? 

A Yes. 

Q The stomach? 

A I would think so. 

Q Ovaries? 

A Ovaries, I have not seen it, but — 

Q Actually, Doctor, a chest wall lesion like 
that can come from a cancer that starts 
virtually anywhere in the body; right? 

A I'm not an oncologist, but it would seem so. 

Q And oncologists study cancer. 

A Yes. 

Q And cancer isn't really just one disease, 
it's a number of different diseases; isn't 
it? 

A Can you explain? I mean, can you clarify 
that? 

Q Well, we've already talked about — 

A There's different types of cancers. 

Q There's different types of cancers, that's 

my point. 

A Yes. 

TURNER, M.D.-CROSS 
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Q That's because there are different cells in 
the body that can or cannot give rise to 
different types of cancers. 

A Yes. 

Q And some types of cancer occur more 

frequently or in more places in the body 
than others? 

A Yes. 

Q And that's one of the reasons why you, as a 
doctor, try to determine what type of cancer 
cell you're dealing with. 

A Yes. 

Q Because that information helps you determine 
how to treat the cancer. 

A Yes. 

Q For example, you and Dr. Songer were 

interested in what type of cancer was found 
in Mrs. Wiley's chest wall because that 
would give Dr. Songer information he could 
use to treat Mrs. Wiley. 

A Yes. 

Q And the type of cancer that was found in 
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Mrs. Wiley's chest wall was described by the 
pathologist as a poorly differentiated 
carcinoma. 

TURNER, M.D.-CROSS 
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A Yes. 

Q Probably not a squamous or a small cell? 

A Yes. I don't have the path report in front 
of me, but if that's what that says. 

Q Am I correct that the types of lung cancers 
that are most often associated with 
cigarette smoking in cigarette smokers are 
squamous and small cell? 

A Squamous, yes. I think adeno and small 
cell. Those three. 

Q Most often squamous cell? 

A I believe most often squamous cell. 

Q So Dr. Songer spoke with Dr. Weaver about 
the biopsy; right? 

A Yes. 

Q And what Dr. Songer was trying to determine 
was how best to treat Mrs. Wiley. 

A Yes. 

Q And what he needed to know to do that was 
what type of cancer she had. Right? 

A Yes. 

Q And one of the possibilities he considered 
was a breast cancer. 

A Yes. 

Q And on June 5th you decided to do — to 

TURNER, M.D.-CROSS 
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evaluate Mrs. Wiley's airways using a 
bronchoscope; right? 

A Yes. 

Q That's the same thing Dr. Patel did; right? 

A Yes. 

Q And did you actually do it yourself? 

A Yes. 

Q And when you did it, you wrote some notes 
about what you saw. 

A Yes. 

Q They're in the progress notes; right? 

A Yes. 

Q And then you sat down and dictated a medical 
record that somebody typed out about what 
you saw. 

A Yes. 

Q And other doctors use that record to make 
important decisions about how to treat a 
patient, don't they? 

A Yes. 

Q So you conducted the bronchoscopy, dictated 
the results of your findings, and then sent 
a piece of the tissue off to a pathologist 
to look at under a microscope? 

A Yes. 

TURNER, M.D.-CROSS 
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Q And when you dictated your report — 

MR. OHLEMEYER: I think this is 
already in evidence. Your Honor, as 
Plaintiffs' Exhibit — I think it's part of 
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Plaintiffs' Exhibit 39. Is that correct? 

Or 36, I'm sorry. The bronch report. It's 
part of Plaintiffs' Exhibit 36. 

Q This is in evidence. Dr. Turner. 

You actually dictated a report about 
what you saw when you looked at the 
bronchoscope; right? 

A Yes. 

Q And what you said in that report was that no 
evidence of endobronchial lesions were 
noted; right? 

A On that report? 

Q June 6, 1991. 

A June 6, I said primary neoplastic process 

right main stem. 

Q Do you see up there in the body of the 

report, the paragraph, the bronchoscope was 
gently inserted? 

A Yes. Through the cords into the trachea. 

Q About halfway down it says no evidence of 

endobronchial lesions were noted, however, 
TURNER, M.D.-CROSS 
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with insertion of the bronchoscope into 
bronchus intermedius. 

A No. The problem is, is that what happened 

is the person that was transcribing this for 
me did not put the period where it was 
supposed to be. 

Q Have I read it correctly, though. Doctor? 

A No, not really. I mean, what you're doing 
is taking it out of context. 

Q Why don't you read this whole paragraph for 
us. 

A Okay. The bronchoscope was gently inserted 
through the cords into the trachea, which as 
I talked about before, and with 
visualization of the carina, the carina 
appeared to be markedly broadened 
anteriorly, which as we talked about. The 
left upper, lower and lingular segments were 
inspected carefully. All segments were 
patent and appeared normal. 

Q Let me stop you right there. At this point 
you're in the left side of the lung; right? 

A Yes. 

Q That's not the side of the lung that was 
suspicious on the X-ray? 

TURNER, M.D.-CROSS 
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A Right. 

Q Keep going. 

THE COURT: A little bit slower. 

A Okay, I'm sorry. Upon entering — the 
bronchoscope was then withdrawn. 

Q Let me stop you there. What does that mean? 

A That means we go back to the carina, refine 
exactly where we're at in the airway. 

Q And then go back into the right side. 

A Yes. Upon entering, it says, withdrawn and 
reinserted in the right main stem. Upon 
entering the right upper lobe segments, 
marked mucosal mounding was noted. Then it 
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says no evidence of endobronchial lesions 
were noted. 

Q That's what it says. 

A In the right upper lobe. 

Q That's what it says. 

A Yes. However, with insertion of the 

bronchoscope into the bronchus intermedius 
there was total occlusion of the airway with 
tumor and mucosal edema. 

What they did is they put a period 
there and they capitalized that T. They 
should not have been doing that. 

TURNER, M.D.-CROSS 

3682 

Q Doctor, am I correct that you did the 
bronchoscope. 

A Yes. 

Q You dictated from memory and from notes. 

A Yes. 

Q And this is the result of that dictation. 

A Yes. 

Q And then you read it; right? 

A Well, I don't read all my dictations. 

Q You signed it, didn't you? 

A Yes. But if I read all my dictations, I 

would never have time to practice medicine. 

Q Well, Doctor, this was a pretty important 
operative report, wasn't it? 

A Yeah. 

Q And you knew it was an important report. 

A All my reports are important. 

Q And you did everything you could to make 
sure this was accurate and complete. 

A I didn't read it, but if you look — 

Q You signed it? 

A Yes. I sign all my things. 

Q And what it says — and I understand what 
you're trying to say, but what it does say 
is that no evidence of endobronchial lesions 
TURNER, M.D.-CROSS 

3683 

were noted, however, with insertion of the 
bronchoscope into the bronchus intermedius, 
period; right? 

A Yes, but it doesn't make any sense unless 

you go on, there was total occlusion of the 
airway with tumor and mucosal edema. If you 
don't pull those things together then — 
this is how it is, and I even wrote it in my 
written note on the 6th. That's what I 
wrote. And so what I dictated, just because 
it's transcribed that way, you have to look 
at what my note is as well. It makes a lot 
more sense to put the two together. 

Q Well, read your note to us. 

A Okay. It says — let's see here, I got to 
find it. 

It says left lung all segments were 
patent, which means open. The right upper 
lobe partially obstructed with swollen 
mucosa. The entire bronchus intermedius was 
obstructed with neoplastic process. That's 
what it says. 
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Does it say that there is an endo or 
intrabronchial lesion in your 6/6 note? 

No, but it's understood there. If the 
TURNER, M.D.-CROSS 

3684 


entire bronchus intermedius is obstructed, 
there is an endobronchial lesion. That's 
understood. 

Doctor, when Dr. Patel wrote that letter to 
Dr. Toney, he was very careful to tell 
Dr. Toney that he did not see an 
intrabronchial lesion. 

Correct. 

Your 6/6 note doesn't say there is no intra 
or no endobronchial lesion, does it? 

It doesn't have to. I said the entire 
bronchus intermedius is obstructed. 

My only question, though. Doctor, is does 
it? Does it say that? 

No, but it — 

And the report you dictated on June 6, 1991, 
says there is no evidence of an 
endobronchial lesion; right? 

No, that's not — when I dictated this, it 
says — again, this is a typographical 
error. It says with insertion of the 
bronchoscope into the bronchus intermedius, 
there was total obstruction of the airway 
with tumor and mucosal edema. 

We'll come back to this in a second. Doctor. 


TURNER, M.D.-CROSS 


3685 


Okay. 

But I'm correct that on June 6th you 
dictated a report. 

Yes. 

And that's the one we've just referred to 
that's part of Plaintiffs' Exhibit 36; 
right? 

Yes. And to clarify that, you just have to 
go down and look at my primary impression. 

It says — 

That's what I wanted to ask you about next. 

MR. MOTLEY: Excuse me. Your Honor. 
Let her finish. He keeps cutting her off. 

THE COURT: I think she finished 


her answer. 

Go ahead. Counselor. 

So what you did. Doctor, was you formed some 
impressions about what you saw. Right? 

No. I kind of — I represented what I saw. 
It says impression; right? 

Yeah. Impression is what I saw. I mean, 
that's what I saw. 

It's your impression of what you saw? 

That's what I saw. 

And what you said you saw was a primary 
TURNER, M.D.-CROSS 


1 
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neoplastic process right main stem with 
total occlusion of the bronchus intermedius 
and obstruction of the middle and lower lobe 
segments. Right? 
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A Yes. 

Q Second thing you said you saw was widely 

metastatic carcinoma, suspect squamous cell; 
right? 

A Yes. 

Q And then what you said was Kwashiorkor 
malnutrition. 

A Yes. 

Q Now, am I correct that there was only a 
limited amount of material that could be 
sent to the pathologist to do a biopsy? 

A Yes. 

Q That's because the machine malfunctioned; 
right? 

A The bronchoscope malfunctioned, yes. 

Q So at this point in time, on June 6, 1991, 
you still weren't sure that Mrs. Wiley had 
cancer in her lung because the pathologist 
hadn't told you yet that there was any 
cancer. 

A No. There was cancer. We just didn't know 
TURNER, M.D.-CROSS 

3687 

the type. You wouldn't have this 
presentation with this bronchoscope. When I 
looked down the bronchoscope, there was 
nothing else to explain that. That was a 
cancer. 

Q Well, do you know — we've heard from a 
pathologist who described cancer as a 
pathological diagnosis. Have you heard that 
phrase before? 

A Yes. 

Q And, in fact, at your hospital you don't 
diagnose cancer without hearing something 
from the pathologist, do you? 

A Diagnose cancer? We have suspicions there 
is cancer there. The type of cancer and 
defining it as cancer, we'd need to wait, 
yes. 

Q So you had a suspicion on June 6th based on 
what you saw in the bronchoscope that there 
was cancer in Mrs. Wiley's lung, but a 
pathologist hadn't yet — you needed to wait 
for a pathologist to tell you that. 

A Yes. 

Q So when you dictated the June report, you 

didn't say that you thought Mrs. Wiley had a 
TURNER, M.D.-CROSS 
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primary or a probable carcinoma of the lung, 
did you? 

A Well, I said primary neoplastic process 

right main stem. So by saying that, I would 
expect that's what I meant, that I felt that 
her lung — well, her cancer was primarily 
from the lung. 

Q Did you use the word primary or probable 
carcinoma of the lung? 

A I used primary neoplastic process. 

Neoplastic is cancer. 

Q Cancer can start in places other than lung; 
right? 
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Yes . 

Now, after Mrs. Wiley died, you went back 
and dictated this report again, didn't you? 
Yes. 

Mrs. Wiley died on what? 

The — June 24th. 

And you actually dictated the report of your 
June 6th bronchoscopy again in July, didn't 
you? 

Yes. 

July what? 

July 22nd. 

TURNER, M.D.-CROSS 


3689 


Now, in this report you did use the words 
probable carcinoma of the lung with 
metastatic lesions, didn't you? 

Yes. 

So — and this was dictated after the 
autopsy. 

Yes. 

And after Mrs. Wiley's death, obviously. 

Yes. 

And the statement "probable carcinoma of the 
lung with metastatic lesions to both 
vertebrae as well as to the chest wall" is 
not a statement that was in the June 6th 
report of your bronchoscopy, is it? 

Well, if you're a physician, primary 
neoplastic process and probable lung 
carcinoma is about the same. I mean, 
that's — I mean, we may speak in different 
languages — sorry, different words, but it 
means the same. 

You used different words, though? 

Yes. 

And you didn't make any reference in the 
July report to suspected squamous cell 
cancer, did you? 

TURNER, M.D.-CROSS 
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No, I don't think I did. I'd have to read 
it through again, but I don't think so. 

You dictated the July report a day after you 
dictated what's been referred to as the 
death summary in this case; right? 

Yes . 

And that's what Mr. Riley showed the jury 
where you formed an opinion and wrote an 
opinion about the cause of Mrs. Wiley's 
cancer. 

Yes. 

The July report contains facts and 
impressions that are more consistent or 
favorable to that opinion than does the June 
report; isn't that right? 

That's not right, no. I mean, the primary 
report that I did on June 6th is essentially 
the same procedure, essentially the same 
impressions. It did not change. The 
wording just changed because I was dictating 
it two separate times. When you discuss 
something, you may say it to three people 
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but you may not use the same thing but you 
mean the same thing. 

Q Is there any other medical record or 
TURNER, M.D.-CROSS 
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operative report in Mrs. Wiley's chart that 
you can find that was dictated twice? 

A No. I don't think so. 

Q Now, Dr. Turner, am I correct that when 
Dr. Kocoshis did the autopsy, he did not 
describe any endo or intrabronchial lesions. 

A That's my understanding. 

Q And the autopsy was conducted when? 

A The autopsy was done — 

Q Was it the 25th? 

A — 24th of June. 

Q Am I correct. Doctor, that most 

adenocarcinomas that begin in the lung do 
not begin inside the bronchus? 

A I believe that's correct. 

Q In fact, medical textbooks suggest that if a 
doctor finds or believes that a patient has 
an endobronchial lesion that is 
adenocarcinoma it's more likely than not a 
cancer that started somewhere else and 
spread to the lung? 

A I'm not aware of that statement. You'll 
have to point it out to me. 

Q This is the chapter in Dail and Hammar on 
metastasis to and from the lung written by 
TURNER, M.D.-CROSS 
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David Dail. 

Let me see — let me read this to you 
and ask you if you agree with me. 1585. 

"Because they can be confused with 
centrally placed primary lung carcinomas, 
endobronchial metastases may be a 
particularly — or particular challenge in 
distinguishing metastatic from primary 
disease. This is true especially in 
metastatic lesions or adenocarcinoma, 
especially of a mucinous type." 

A Yes. 

Q So there is some suggestion that if you, as 
a doctor, find an adenocarcinoma inside the 
bronchus, that's not a typical primary 
adenocarcinoma. 

A That's true. 

Q Now, am I correct. Doctor, that by June 7th 
Mrs. Wiley had not yet been diagnosed with 
primary carcinoma of the lung? 

A June 7th? From my — when I did my bronch 
on the 6th, I felt that she had a primary 
lung cancer because of the presentation and 
what I saw on bronchoscopy. 

Q But you're still waiting for the 
TURNER, M.D.-CROSS 
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pathologist. 

A Yes, I'm still waiting for the pathologist. 

Q Am I correct that if Mrs. Wiley did, in 
fact, have a primary lung cancer by June 
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7th, her prognosis would be very limited? 

A Again, repeat the question. 

Q If Mrs. Wiley, in fact, had a bronchogenic 
carcinoma, a primary lung cancer on June 
7th, then her prognosis would have been very 
limited? 

A Yes. 

Q And, in fact, that's what Dr. Songer wrote 
in his consultation note? 

A Yes. 

Q At this point in time Mrs. Wiley was losing 
weight; right? 

A She had lost some weight, yes. 

Q And she was in pain. 

A Yes. 

Q And nobody had started any treatment for her 
lung cancer or for any type of cancer at 
that point; right? 

A I'd have to look and see when he started the 
Tamoxifen, but if that's correct. Yes, 
Tamoxifen was started on the 10th of June. 

TURNER, M.D.-CROSS 

3694 

Q So on June 10th there were some blood tests 
conducted; isn't that right? Or prior to 
June 10th? 

A Prior to June 10th, yes. 

Q And those blood tests indicated that Mrs. 
Wiley had an elevated level of something 
called CA15-3; right? 

A Yes. 

Q And I think you told Mr. Riley that at that 
point in time, at least, CA15-3 was believed 
to be a marker or an indication that a 
patient had a primary breast cancer. 

A Yes. It could have been positive in a 

number of things, but they were also looking 
at — as a marker for breast cancer, yes. 

Q It was believed to be more specific then 
than it is today. But, nonetheless, even 
today it's something that makes you 
suspicious about a possible breast cancer or 
other types of cancer. 

A Then, yes. Yes. 

Q And, in fact, when you looked at a copy of 
the autopsy report, you even wrote a little 
note on it that says CA15-3 with an arrow; 
right? 

TURNER, M.D.-CROSS 
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A Yes. 

Q And that was your handwriting. 

A Yes. 

Q And just so we're clear, it was an arrow 
with a C, an A, a 15 and a 3; right? 

A Yes. 

Q And that was because it was your 

understanding that Mrs. Wiley had an 
elevated level — that's the arrow. 

A Yes. 

Q Of that hormone? 

A Yes. 

Q In fact, her level was four times that which 
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you would expect in a normal value; right? 

A I'm not sure it's four times. I'd have to 
look at the normal values to tell you that. 

Q Now, Mrs. Wiley was treated with Tamoxifen, 
as you said; right? 

A Yes. 

Q And that's a drug that was typically used to 
treat women with breast cancer. 

A Yes. 

Q It's not a drug that's used to treat people 
with lung cancer. 

A That's correct. 

TURNER, M.D.-CROSS 

3696 

Q And Mrs. Wiley was never treated for lung 
cancer. 

A No. 

Q And the Tamoxifen was prescribed to her by 
Dr. Songer. 

A Yes. 

Q And he was her oncologist. 

A Yes. 

Q He was the doctor who was there to treat her 
cancer. 

A Yes. 

Q Now, by June 10th, Mrs. Wiley's condition 
was terminal; isn't that right? 

A We felt it was terminal, yes. The prognosis 
was very limited. 

Q What do you mean by a limited prognosis? 

A Limited prognosis means that, really that 

there is something devastating going on, and 
her chance of survival was limited. 

Q And, in fact, as you told us this morning, 
you and the family put her on no code 
status. 

A Yes. 

Q Now, at that point in time, by June 10th, no 
pathologist had yet diagnosed Mrs. Wiley 
TURNER, M.D.-CROSS 
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with adenocarcinoma or a primary carcinoma 
of the lung. 

A That's correct. 

Q And at that point in time Mrs. Wiley's 

condition was terminal. 

A Yes. 

Q She couldn't be cared for at home. 

A Yes. 

Q The family had requested a no code status. 

A Yes. 

Q But you ordered another medical procedure 

that involved sticking a needle through her 
chest into her lung to get another biopsy; 
right? 

A Yes. 

Q And that procedure can be painful and a 
risky one, can't it? 

A What you do is you look at the risk and what 
you can benefit from it. 

Q What are the risks to that procedure? 

A Collapsed lung, bleeding, infection. 

Q And in a patient who is in the hospital. 
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that procedure, one of the risks of that 
procedure is death, isn't it? 

Yes. 

TURNER, M.D.-CROSS 

3698 

And there was nothing that you could have 
found on June 10th as a result of that 
procedure — I'm sorry, on June 11th, that 
would have helped you treat or care for Mrs. 
Wiley at that point, was there? 

Yes, there was. I mean. Dr. Songer and I 
talked about this before we proceeded. And 
the other thing we did, we reviewed the 
films with the radiologist to make sure — 
you don't want to do an invasive procedure 
like this, you take the films down, the CT 
scans, review it with the radiologist that's 
going to do it. Dr. Huss, I believe, and to 
see what chances they had of getting the 
biopsy without any problems. 

And what you do is you look at risk and 
benefits. And the reason we did this is 
because we were hoping that if we came back 
with a diagnosis or a cell type that we 
could use to treat her with chemicals, we 
could possibly ease her pain, ease her 
suffering and, hopefully, let her live a 
little bit longer. 

So by June 11th, then, you still didn't know 
whether there was — you still didn't have a 
TURNER, M.D.-CROSS 
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pathologic diagnosis of cancer in the lung, 
and you still didn't know if there was — 
what cell type it was; right? 

No. By June 10th. 

June 11th. 

My note here says cytologies were highly 
suggestive of squamous cell, and so there 
was something suspicious there we needed to 
verify. 

And you sent it to the pathologist? 

It had already been sent to the pathologist. 
And the — 

That's who said it was squamous cell. 

From the transthoracic needle biopsy? 

No. The transthoracic needle biopsy was not 
done yet. We had discussed it and we said 
correlation and definitive source of primary 
lung — primary, very important for 
treatment and long-term care of the patient, 
and we explained this to Mildred. 

Can I interrupt you right there? 

Yes . 

Would you read what you said. Read that to 
me again. 

It says correlation and definitive source of 
TURNER, M.D.-CROSS 
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primary — 

Let me interrupt you. So by June 11th, the 
definitive source of the primary was still 
unknown. 
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A Yes. Definitively, yes. And it says 

correlation, which means we're trying to 
correlate everything and get the best 
diagnosis possible or the most accurate 
diagnosis possible. 

Q So you sent the biopsy material to a 
pathologist? 

A After completing it. Dr. Huss did. 

Q And three of them looked at it; right? 

A I believe so, yes. 

Q Two of them thought it might be an 

adenocarcinoma but another one thought it 
might be a squamous cell carcinoma. 

A Yes. 

Q And one of the doctors told you he would 
look into that discrepancy and clarify it 
for you. 

A Yes. 

Q And no one ever did that, did they, prior to 
Mrs. Wiley's death? 

A When a biopsy — when you read a pathology 
TURNER, M.D.-CROSS 
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report, you take for granted that those 
discrepancies — somebody signs their name 
to the bottom, then the discrepancy should 
have been taken care of or they wouldn't 
have signed their name. It would still be 
saying under consideration or they would 
have sent it off to some other place. 

Oftentimes they'll do it, if they're 
not sure, they may send it off to another 
institution, they may send it off to 
Colorado, Indianapolis, wherever they felt 
would give the best chance of making a 
definitive diagnosis. 

Q But Dr. Baldwin never clarified that for you 
in a record or in a note that you can show 
us, did he? 

A No, from my understanding, when Dr. Baldwin 
signed that, he had already clarified it or 
he would not have signed it. 

Q But what he signed was a note that said he 
was going to look into the discrepancy and 
clarify it for you; right? 

A That's what I stated. I don't think that 
said that on the path report, did it? 

Q Do you have it in front of you? 

TURNER, M.D.-CROSS 

3702 

A I don't have the path report in front of me. 
If you give it to me I can read it. 

Q Am I correct. Dr. Turner, that at this point 
in time, prior to Mrs. Wiley's death, no 
doctor had concluded that Mrs. Wiley had an 
adenocarcinoma in her lung or that she had a 
cancer that began in her lung as opposed to 
starting somewhere else and spreading to her 
lung? 

A Are you talking about the 14th? Or what are 
you talking about? 

Q I'm talking about the 14th, I'm sorry. 

A It said discuss with Dr. Baldwin calling in 
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the transthoracic biopsy adenocarcinoma, so 
the whole thing is when they came back with 
the pathology report, I believe two out of 
three said it was adenocarcinoma and there 
is definitely a cancer there. 

Q So before Mrs. Wiley died, you had a patient 
that had a chest wall lesion; right? 

A Yes. 

Q Had cancer in three different bones. 

A Or more, yes. 

Q Or more. Who had had a negative 

bronchoscopy in May, a bronchoscopy in June 
TURNER, M.D.-CROSS 

3703 

that we've talked about in these two 
different reports, and a transthoracic 
needle biopsy; right? 

A Well, the negative — Patel's bronchoscopy 
was — I don't consider that negative. It 
was an abnormal. He still hadn't figured 
out why there was a right middle lobe 
syndrome. There was hyperemia and mucosal 
edema, so it was not a negative. 

Q It was negative for cancer? 

A That he could diagnose, yes. 

Q And is there any reference in the medical 
records besides yours to an opinion that 
Mrs. Wiley suffered from an adenocarcinoma 
that began in her lung? 

A Well, if I could have the path report. Do 
you have the path report from Dr. Baldwin? 

Q I should. 

A And what you have to understand is I was 
kind of like the point man on this case. 
Oftentimes what happens is that I would make 
notations and if someone did not disagree 
with me, they wouldn't put anything in the 
chart. So, I mean, all of us had the same 
impression that she did have a cancer. 
TURNER, M.D.-CROSS 
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Q But you still didn't know where it started. 

A Well, our impression was it started from the 
lung. 

Q But the fact that a pathologist finds 

adenocarcinoma in Mrs. Wiley's lung doesn't 
tell you it started there. 

A No. 

Q And the reason you thought Mrs. Wiley's 

cancer was an adenocarcinoma that started in 
the lung as opposed to one that started 
somewhere else and spread to the lung was 
because it was the only diagnosis that you 
thought would make sense; right? 

A Yes. 

Q Now, sometimes. Doctor, it's impossible to 
determine whether somebody has cancer or 
where it began; isn't that right? 

A It's possible, yes. 

Q And that's why autopsies are conducted in 
many cases. 

A Yes. 

Q Because it's often impossible before you 
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have an autopsy to determine whether or if 
people have cancer in difference parts of 
their body. 

TURNER, M.D.-CROSS 

3705 

A Yes. 

Q And, in fact, the autopsy in this case 

demonstrated that Mrs. Wiley had cancer in 
places other than the three places you 
suspected she had cancer. 

A Yes. 

Q And as we've said, I think, in your death 
summary you note that the autopsy was 
ordered in order to find the primary or the 
place in Mrs. Wiley's body where that cancer 
began. Right? 

A Well, I — yes, you can say that. When I 
dictated that discharge or that death 
summary, I had not gotten the autopsy back, 
and it was dictated afterwards because of 
the timing and everything else. So I had 
stated that, yes. 

Q Let's back up for a minute. This is the 
last page of your death summary; right? 

A Let me look in here. Yes. Death summary, 
yes. 

Q And the last sentence is autopsy was 
performed to find the primary. Right? 

A Yes. 

Q And you dictated this in July of 1991; 

TURNER, M.D.-CROSS 
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right? 

A July of 1991, yes. 

Q The autopsy was conducted in June of 1991; 
right? 

A Yes. 

Q The report is dated June 24th, 1991. 

A Yes. 

Q So you dictated this after the autopsy was 
conducted. 

A Yes, but I didn't have the autopsy. 

Autopsies oftentimes take several years to 
get back, or maybe a year or six months, and 
when I dictated this discharge summary — in 
medical records what happens is they pile up 
all your records and if you don't dictate 
your records and keep them updated, you lose 
your privileges. So that's why this was 
dictated. I was hoping the autopsy report 
would get back, but it didn't. 

Q Well, Doctor, when was the autopsy report 
made available to you? 

A I do not recall, but it was some time. 

Q Am I correct. Doctor, that before the 

autopsy was conducted, you formed an opinion 
that Mrs. Wiley's cancer began in her lung 

TURNER, M.D.-CROSS 
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and was caused by exposure to other people's 
smoke at the VA Hospital? 

A Yes. 

Q And you formed that opinion before you 
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developed or assembled the evidence to 
support it; isn't that right? 

That's not true. 

Well, I asked you that question at your 
deposition at page 105, Counsel. 

Do you remember this question and this 
answer. We were talking about discussions 
you had with Dr. Songer and with 
Dr. Kocoshis about the cause of Mrs. Wiley's 
cancer. And you wanted to know whether they 
concurred with your opinion. 

And I asked you at page 106, "From that 
evidence you were going to develop an 
opinion." Your answer was, "I had already 
developed the opinion but you need other 
individual pathologists to concur, to review 
everything again. 

"Question: So you had developed the 

opinion before you talked with the doctors 
about assembling the evidence. 

"Answer: Yes." 

TURNER, M.D.-CROSS 
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Now, when that was done, I'm not sure that's 
when I was taking care of the patient. I 
mean, when I was taking care of the patient, 
I had gathered all the evidence and then 
made the diagnosis and my impression. I did 
not make that impression before I gathered 
all the evidence. 

Well, you formed that impression before you 
had the autopsy report, is what you're 
saying? 

Yes, I did. 

But you were interested in the results of 
the autopsy; right? 

Yes . 

And you know that Dr. Kocoshis was involved 
in the autopsy. 

Yes. 

And you read and reviewed the report he 
prepared after the autopsy. 

Yes, but I'm not sure when I got it. I have 
no idea when I — I may not have received it 
for two years or three years. 

You talked with Dr. Kocoshis about the 
autopsy before it was conducted, didn't you? 
Yes. 

TURNER, M.D.-CROSS 
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And you've talked with Dr. Kocoshis about it 
since it was conducted. 

Perhaps twice. 

And did you tell Dr. Kocoshis that this was 
going to be an important autopsy? 

I said there possibly could be some — there 
could be a legal case, but I do that with 
other patients as well, and we just — and I 
told him a little bit of the history. And 
again, we do that with other patients. It 
helps them how they approach everything. 
Helps them to know what they're looking for? 
No. It helps them approach the patient. 
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What we do is we — our job is finished. We 
took care of the patient while they were 
alive. Their job is to do what they have to 
do and look at the patient, do the autopsy, 
and come up with their conclusions. 

Q So just so I'm clear, before the autopsy was 
conducted, you had a discussion with 
Dr. Kocoshis — 

A Yes. 

Q — where you told him it would be an 

important autopsy, it might be used in a 
lawsuit. 

TURNER, M.D.-CROSS 

3710 

A I think my — I don't know what my exact 
words were. I told him — and I've done 
this before in patients that were in 
automobile accidents, head injuries or 
whatever, I will tell — I'll call up the 
pathologist and say this is the history and 
they really want us to do this. They want 
us to give them a history and what the 
circumstances are, because it makes their 
work better, hopefully, and more 
interesting. And what I said was this has a 
potential for a liability or whatever. This 
could be an important case. And that's all 
I said. 

Q And have you read his deposition where he 
describes that conversation? 

A No, I have not. 

Q Am I correct. Doctor, that you formed your 
opinion about the cause of Mrs. Wiley's 
cancer based on the fact she was a 
nonsmoker, she had a tumor that you thought 
began in her bronchus, and that the CT scan 
you told us about this morning didn't reveal 
evidence of abnormalities in the pancreas, 
the liver or the kidney. 

TURNER, M.D.-CROSS 

3711 

A Yes. 

Q And I think at your deposition you said that 
nothing else made sense and the only 
diagnosis you could come up with at that 
point was an opinion that Mrs. Wiley had 
lung cancer caused by exposure to secondhand 
smoke. 

A Yes. 

MR. CROSS: Could you give us a 

line? 

MR. OHLEMEYER: Page 217, I'm 

sorry. 

Q We know for a fact today, don't we. Doctor, 
that Mrs. Wiley's tumor probably didn't 
begin in her bronchus. 

A I'm not aware of that, no. 

Q Well, Dr. Patel didn't see a tumor in the 
bronchus; right? 

A No. 

Q On the autopsy you told us Dr. Kocoshis 
didn't describe a tumor in the bronchus. 

A He did not describe it. 
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Q The medical textbook suggests that it would 
be unusual for a primary adenocarcinoma to 
begin in the bronchus. 

TURNER, M.D.-CROSS 
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A Yes. 

Q And depending on how you punctuate your June 
6th, 1991 report, it could be read to say 
there was no evidence of endobronchial 
lesions; right? 

A You have to look at my impression, and you 
have to look at my written note, and I saw 
an endobronchial lesion. 

Q We also know today, don't we, that there is 
and was evidence of a tumor in Mrs. Wiley's 
pancreas. 

A Yes. 

Q And, in fact — strike that. 

Have you read Dr. Kocoshis' deposition 
where he describes that subject? 

A I have not read his deposition. 

Q Do you know whether or if the autopsy report 

is complete or accurate on that subject? 

A My understanding is he originally had said 
that it was peripancreatic. There was a 
small nodule. And then on reexamination, I 
believe he stated that it was a small lesion 
in the pancreas. 

Q So to a certain extent, the information in 
the autopsy report, according to your 
TURNER, M.D.-CROSS 

3713 

understanding of Dr. Kocoshis' deposition, 
is incorrect. 

A Yes. 

Q Now, we also know that cancer was found in 
Mrs. Wiley's kidney at autopsy; right? 

A Yes. A small lesion. Left kidney. 

Q And am I correct that at the time you formed 
your opinion about the cause of Mrs. Wiley's 
cancer, you didn't make any effort to 
investigate or obtain any information about 
other potential risk factors she might have 
encountered in her life? 

A I asked her about smoking, and she had none 
of that. 

Q Well, page 223, Counsel, line 18. Do you 
remember this question? Remember I asked 
you this question. Doctor, and you gave me 
this answer at your deposition? 

"Question: What effort did you make 

beyond what's recorded in these medical 
records that you've produced to us to obtain 
an accurate and complete history of Mrs. 
Wiley's possible exposure to risk factors 
for lung cancer?" 

Mr. Cross asked, "What point in time?" 
TURNER, M.D.-CROSS 
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And I said, "Prior to July of '91." 

And your answer was, "Well, all I had 
was what she told me. I didn't know this 
lady before." 
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A That's correct. 

Q So am I correct. Doctor, that beyond what 
Mrs. Wiley told you, you did not make an 
effort to investigate any other potential 
risk factors she may have encountered. 

A No. 

Q And am I correct. Doctor, that 

adenocarcinoma that is found in the lung 
doesn't always begin in the lung. 

A That's correct. 

Q And the most common type of cancer that is 
found in the lung is a type — is a cancer 
that started somewhere else and spread to 
the lung? 

A I can't tell you that for sure. I'm not an 
oncologist. 

Q Am I correct that when you find cancer in 

somebody's body, the biggest tumor you find 
is not always the primary tumor? 

A I'm not going to say yes or no on that, but 
if the presentation is sufficient that the 
TURNER, M.D.-CROSS 
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biggest tumor explains what was going on, 
then you make that diagnosis from your 
impressions. 

Q Well, my question. Doctor, is when you find 
cancer in somebody's body, is the rule or 
the procedure to say, well, I'm looking for 
the biggest tumor because that must mean 
that's where it started? 

A No. No, but it makes sense that if it had 
time to grow and it's 8 1/2 inches long in 
one place and 4 1/2 inches in another, and 
you can't find anything else in the body 
that makes sense, then that's probably the 
primary. 

Q Beyond what makes sense, is that a question 
that's probably better asked of a 
pathologist? 

A You could ask a pathologist or an 
oncologist. 

Q Now, am I correct. Doctor, that the most 
common type of cancer that spreads to the 
lung is cancer that begins in the breast, 
the colon, the stomach, the pancreas, and 
the kidney just about in that order? 

A The breast, the stomach? Is that what you 
TURNER, M.D.-CROSS 

3716 

said? 

Q Breast, colon, stomach, pancreas and kidney. 

A I'm not sure about those orders. 

Q Would you agree — 

A Again, an oncologist would be better. 

Q You would agree, though, that the most 

common types of cancer that spread to the 
lung, regardless of what order, are cancers 
that begin in the breast, the colon, the 
stomach, the pancreas, and the kidney. 

A That's probably correct. 

Q And one of the biggest challenges that you 
face every day as a doctor in treating an 
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individual who is suspected of having cancer 
is trying to figure out whether the tumor 
you're looking at started here or started 
somewhere else and spread to the place it is 
you're looking. 

A Yes. 

Q And the fact that Dr. Kocoshis found an 
adenocarcinoma in Mrs. Wiley's lung at 
autopsy doesn't in and of itself prove it 
started there, does it? 

A Well, again, you need to look at the entire 
situation. With the clinical symptoms, the 
TURNER, M.D.-CROSS 
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A 

Q 


chest X-ray, the CAT scans, what her 
presenting symptoms were, how long they were 
there, and what he finds at autopsy, most 
sense is it started in the lung. 

My question, though. Doctor, is the fact 
that adenocarcinoma is found in the lung 
doesn't tell us that it started in the lung. 
That's correct. 

And you can't tell what caused the cancer by 


10 


looking at it, can you? 



11 

A 

No. 



12 

Q 

You can't tell where a cancer started by 

13 


looking at it, can you? 



14 

A 

If a patient had a squamous 

cell carcinoma 

15 


or an endobronchial lesion 

or a history 

of 

16 


heavy smoking, I would say 

that that — 

that 

17 


there — my suspicions is there is a cause 

18 


and effect. 



19 

Q 

But you're adding some more 

information 


20 


there, aren't you? You're 

adding a history? 

21 

A 

That's very important. 



22 

Q 

I understand that. Doctor. 



23 

A 

You can't cut a patient up 

and not take 

the 

24 


whole thing. 



25 

Q 

But my question is if all you can do is 

look 
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at the cancer, either in a microscope or a 
bronchoscope, just looking at the cancer 
doesn't tell you where it started or what 
caused it, does it? 

A Apparently there is some chemical changes 
that you can, like mucinous. Yes, I mean, 
it's very difficult, but I guess there is 
some chemical, I've talked to some 
pathologists and they say that it can help 
you a little bit but not a lot. 

Q And am I correct. Doctor, that 

adenocarcinoma is the type of cancer that 
begins in the largest number of organs in 
the body? 

A I would suspect so, but again, I can't 

verify that, because I'm not an oncologist, 
but — 

Q There are a number of factors that have been 
associated with the development of lung 
cancer in nonsmokers; isn't that right? 

A Yes. 

Q They include air pollution, radon. 
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occupational factors, asbestos, heavy 
metals, exposure to pesticides, and certain 
diet habits; isn't that right? 

TURNER, M.D.-CROSS 

3719 


There's other things that cause cancer in 
nonsmokers, yes. 

And those are some of them that have been 
associated with the development of lung 
cancer in nonsmokers? 

Yes . 

Viruses have also been suspected of causing 
lung cancer in nonsmokers; isn't that right? 
I think there is, but I'm not certain about 
that. Again, an epidemiologist or a 
pathologist — 

By the way. Doctor, does one lung weigh more 
than the other lung? 

Probably — again, I'm not a pathologist, 
but there may be a small difference, but I 
can't tell for certain. 

So, in fact, when you told Mr. Riley this 
morning that the one lung weighed more than 
the other lung at the autopsy, that may not 
been usual? 

Depends on how much it is, I believe. 

That's just my impression, that they found 
masses in the lung, gives you some idea of 
what the mass was or, I mean, how much there 
was. 


TURNER, M.D.-CROSS 

3720 

Now, Doctor — excuse me for a second. Let 
me rearrange some things here. 

Am I correct. Doctor, that there came a 
point in time after Mrs. Wiley died where 
you became involved with Mr. Wiley's 
attorneys. 

Yes. 

And you decided to help them any way you 
could in pursuing this claim; isn't that 
right? 

They called me and asked me if I felt that 
my original diagnosis was correct, and I 
thought so, yes. 

And they asked you to form some opinions 
about the cause of Mrs. Wiley's cancer. 

Well, the opinions had already been formed. 
In fact, you formed that opinion just about 
the first day you saw Mrs. Wiley, didn't 
you? 

No. No. Because if I would have done that, 
then we wouldn't have done the blood 
cultures, we would not have done a number of 
tests that we did. And if you look at my 
initial H&P, you know, lytic lesion in the 
spine, I would put my differential as 
TURNER, M.D.-CROSS 

3721 

infectious or cancer. So no, it wasn't. 

When you saw Mrs. Wiley and you took her 
history — 

MR. RILEY: What page are you on? 
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I'm asking a question. 

MR. RILEY: I thought you were 
reading from a deposition. 

THE COURT: Go ahead. 

Dr. Turner, am I correct that when you saw 
Mrs. Wiley and you took a history from her, 
one of the first questions that came in your 
mind was the fact that she might have, in 
your opinion, you thought she might have a 
lung cancer caused by exposure to 
environmental tobacco smoke. 

No, I don't think so. Where does it say 
that? I took a three-page history, and my 
final thing was destructive lesion, L2, rule 
out infectious, rule out metastatic lesions. 

Again a differential, differential 
means that we again look at the patient, 
look at all the stuff that we have to that 
period of time and then what our impressions 
are. 

Persistent cough with hemoptysis, 
TURNER, M.D.-CROSS 
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weight loss, and elevated sed rate, 
sedementation rate. I don't think anywhere 
in that impression has anything to do with 
secondhand smoke. 

So you needed more information than that to 
form that kind of an opinion. 

Yes . 

Now, it's not unusual for attorneys to talk 
with you about a medical case, is it? 

I've had attorneys talk to me about medical 
cases, yeah. 

And sometimes they call you to see if you 
think there is any malpractice involved in 
somebody's treatment? 

Yes, I have. 

And you certainly don't think there is any 
malpractice involved in Mrs. Wiley's 
treatment. 

No. 

By anyone. 

No. 

Including the doctors that saw her before 
you saw her. 

No. 

And am I correct that on or about May 3 of 
TURNER, M.D.-CROSS 

3723 

1993, you began talking about the case with 
Mr. Wiley's attorneys and some other people; 
right? 

When was that date? 

May 3 of 1993. 

May 3rd of 1993. I don't have — there's 
nothing dictated. I don't know if I talked 
to them or not. 

Do you have a copy with you of the progress 
note that you dictated on May 3rd, 1993? 

Let me hand you a copy of it. 

Okay. 

I'll hand you. Dr. Turner, what we've marked 
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for identification as Defendants' Exhibit 
N-1713. 

A Okay. 

Q And this is something that you dictated; 
right? 

A Yes. 

Q You dictated it sometime after May 3rd of 
1993; right? 

A I probably dictated it May 3rd. 

Q And that's because it's dated May 3rd? 

A Yes. 

Q Your initials are — 

TURNER, M.D.-CROSS 
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A It says on May 3rd. Yes, probably, yes. My 
initials are there. 

Q And now, what this describes is a 

conversation you had with a man by the name 
of Repace in Maryland; right? 

A Yes. In Bowie, Maryland, yes. 

MR. OHLEMEYER: Your Honor, I move 
N-1713 into evidence. Your Honor may recall 
we discussed this on direct examination. 

THE COURT: Any objection? 

MR. MOTLEY: I'm sorry. My copy is 
hard to read. It's taking me a minute. 

THE COURT: All right. 

MR. MOTLEY: We don't have any 
objection to it. 

THE COURT: All right. N-1713 will 
be admitted. 

(Defendants' Exhibit(s) N-1713 received 
in evidence.) 

Q Now, am I correct. Doctor, that at about 
this time you called a man by the name of 
Repace in Maryland; right? 

A Yes. 

Q And he was somebody that you knew to have 
been an individual who did some work with 
TURNER, M.D.-CROSS 
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the Environmental Protection Agency? 

A Yes. 

Q And you found his name in some articles you 
had read about environmental tobacco smoke. 

A Yes. 

Q And he told you to do a couple of things, 
didn't he? The first thing he told you to 
do was to talk to a man by the name of 
Richard Daynard at the Northeastern 
University School of Law; isn't that right? 

A Yes. 

Q And you knew who Dr. Daynard was at that 
time, didn't you? 

A I believe I did. 

Q He publishes a newsletter called "Tobacco on 
Trial" reporting on litigation and other 
tobacco control strategies; isn't that 
right? 

A Yes. 

Q And that's a newsletter that you subscribe 
to from time to time? 

A Yes. 
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Q It's not a medical journal, is it? 

A No. 

Q It's a journal written by lawyers for 
TURNER, M.D.-CROSS 
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lawyers about lawsuits involving tobacco 
companies; right? 

A I don't know. I think he publishes. I'm 
not sure who writes all the articles. 

Q You've even gone on a lecture he gives on 
the subject? 

A I was there for other reasons, and he was 
one of the speakers. 

Q So you called Dr. Daynard; right? 

A Daynard. 

Q Daynard. And he talked to you about how law 
firms work and how they handle cases like 
this; right? 

A Yes. 

Q He also told you to talk to a man in San 
Diego named David Burns? 

A Yes. 

Q Did you talk to Dr. Burns about the case? 

A I'm not sure I did or not. It doesn't say 
that I did. I just said phone number, I 
can't read it because it's blotted out. 
Address is. That's all I know. 

Q Do you know who Dr. Burns is? 

A Dr. Burns is a scientist, but that's all I 
can — he's a scientist, I believe, on 
TURNER, M.D.-CROSS 
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secondhand smoke. 

Q Do you know if he's a medical doctor? 

A I am not aware. I don't know. I can't 
remember. 

Q And then you also wrote down that you talked 
with Mr. Tom Brown. That was actually Tom 
Young; right? 

A Yes. 

Q And he was one of the attorneys that 
represents Mr. Wiley, right? 

A Yes. 

Q And he had brothers who were going to go 
ahead with the case; right? 

A I didn't know if they were going to go ahead 
with the case or not. 

Q That's what you wrote. He and his brother 
are willing to go ahead with the case. 

A Yes, but willing and going ahead with the 
case may be two different things. 

Q And the case we're talking about is a 

lawsuit that you and Mr. Wiley had talked 
about? 

A I have not talked to Mr. Wiley. I think I 
met him today and I had not seen him or 
talked to him since 1991. 

TURNER, M.D.-CROSS 
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Q But when you used the word "case" in this 
dictation, you're talking about a lawsuit. 

A Well, I'm talking about the situation. 

Q Now, you also — Dr. Repace told you 
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something else, didn't he? 

A It says here be able to quantify, hopefully, 
the exposure that Mrs. Wiley had to 
secondhand smoke. 

Q That means to measure the amount of smoke 
she might have been exposed to; right? 

A Yes. 

Q He didn't, and to your knowledge no one has 
done that, have they? 

A I have no idea. 

Q Did you ever ask him to measure it? 

A No. That's beyond — all I was asked to do 
was to see if I felt that I could get other 
individuals to verify my impressions and the 
diagnosis. That was my job. And that's 
what I do with other people as well. 

Q And that's why you called Dr. Repace, to see 
if he could verify your impressions and 
agree with your diagnosis? 

A Yes. 

Q And what he told you, though, is that you 
TURNER, M.D.-CROSS 
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would have to — well, he told you that if 
you wanted to determine whether 
environmental tobacco smoke caused 
somebody's disease, it would be important to 
know what that person's level of exposure to 
environmental tobacco smoke would be, didn't 
he? 

A He said he would be able to quantify, 

hopefully, the exposure that Mrs. Wiley had 
to secondhand smoke. 

Q And that didn't happen, to your knowledge? 

A I have no idea if it did or not. 

Q He also told you it would be very important 
to look at the radon exposure as well from 
the home, didn't he? 

A Yes. 

Q And that's because radon has been classified 
by the Environmental Protection Agency as a 
Group A carcinogen; right? 

A That's true. 

Q The Environmental Protection Agency believes 
that exposure to radon in the home can cause 
lung cancer in nonsmokers, don't they? 

A Yes. 

Q And according to the EPA, there is no safe 
TURNER, M.D.-CROSS 
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level of radon exposure. 

A That's true. 

Q The EPA believes that radon exposure causes 
thousands of lung cancer deaths each year in 
this country, don't they? 

A Yes. 

Q And, in fact, the Environmental Protection 
Agency believes that exposure to radon 
causes as much as five times more lung 
cancer each year than they think might be 
caused by exposure to environmental tobacco 
smoke. 

A Depends on the statistics. The statistics I 
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had was in smokers, I believe radon causes 
16,000, and in nonsmokers, around 4,000, 
which is what it was in nonsmokers for 
environmental tobacco smoke. So it's how 
you use the numbers. 

Q Now, radon is found throughout Indiana, 
isn't it? 

A I'm not sure. I mean, there are certain 

areas of the country where it is found, yes. 

Q Do you know whether the EPA has studied 

Indiana to compare it to other areas of the 
country? 

TURNER, M.D.-CROSS 
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A No, I do not. 

Q At the time you formed your opinion about 
the cause of Mrs. Wiley's cancer and as of 
May of 1993, you didn't know whether or if 
Mrs. Wiley had been exposed to radon; right? 

A I did not. 

Q And you did not know whether radon was found 
in Indiana at levels higher or in certain 
counties in Indiana at levels higher than it 
might be found other places. 

A That's true. 

Q And you probably did know, though, that 

radon was suspected of causing lung cancer 
in nonsmokers; right? 

A Yes. 

Q But you didn't make any effort to determine 
at that point in time whether or if Mrs. 
Wiley had a history of exposure to radon, 
did you? 

A Most people don't know that. Most people 
don't know their exposure. 

Q How would you know that? 

A I believe that you have to test it over 
time. 

Q Do you know if anybody tested over time the 
TURNER, M.D.-CROSS 
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level of radon in Mrs. Wiley's home? 

A I believe they have since. 

Q And that wasn't information that anyone 
provided to you before they asked you to 
form an opinion about the cause of Mrs. 
Wiley's cancer, was it? 

A No. 

Q So if you assume that — let me ask you 

this. Doctor: If you assume that somebody 
measured the level of radon in Mrs. Wiley's 
home and if you assume that they determined 
that the average level of radon in her home 
at a particular point in time was 3.8 pico 
curies per liter, and that the level — and 
that a level above the EPA's action limit of 
4.0 pico curies per liter was found in her 
living room, if you assume all that to be 
true, would it be fair to say that you 
weren't provided with complete or accurate 
information about the level of radon that 
might have been present in Mrs. Wiley's home 
before you were asked to form an opinion 
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about the cause of her cancer? 

A I was not given those numbers, no. 

Q Now, am I correct. Doctor, that the most 
TURNER, M.D.-CROSS 
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accurate or reliable way to determine how 
much environmental tobacco smoke somebody 
would be exposed to in any particular place 
would be to measure it; right? 

A That's what I would expect, but, again, 

you'd need to get a scientist to do that. 

Q Like Dr. Repace? 

A Yes. 

Q And another way to quantify or estimate 
somebody's exposure situation would be to 
compare their claims about exposure to 
groups of people whose level of exposure had 
been studied in other situations or in other 
studies; right? 

A That's what most people do, yes. 

Q With that information you could determine 
whether researchers had concluded that 
people with this kind of exposure for this 
period of time had an increased risk of 
developing cancer as a result of that 
exposure. 

A Yes. 

Q Have you made any efforts to do that, to 
take Mrs. Wiley's situation and compare it 
to groups of people who have been studied in 
TURNER, M.D.-CROSS 
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the medical literature and see how they 
compare? 

A My understanding, since I've become involved 
with this case just in the last several 
months, I found out the radon levels, and 
they were low. They were below 4.0, the 
average was. 

Q But I'll get back to that. But with respect 
to radon, am I correct you formed an opinion 
about the cause of Mrs. Wiley's cancer 
before anyone provided you with that 
information? 

A That's correct. 

Q And, in fact, that information — you know 

now that that information existed at or near 
the time that you were asked to form an 
opinion about the cause of Mrs. Wiley's 
cancer. 

MR. RILEY: Your Honor — 

A You mean when I first saw the patient? 

Q No. Your deposition was taken in November 
of 1997; right? 

A Yes. 

Q And you understood the point of your 

deposition was for you to tell us what your 
TURNER, M.D.-CROSS 
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opinions were about the cause of Mrs. 

Wiley's cancer. 

A Yes. 

Q And at that — at that point in time no one 
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had provided you with the information about 
Mrs. Wiley's potential exposure to radon in 
her home. 

A No. 

Q No, they hadn't? 

A They had not. 

Q Now, am I correct. Dr. Turner, that the 

presence of radon in Mrs. Wiley's home would 
be something you would have to consider in 
determining whether you could attribute her 
disease to exposure to environmental tobacco 
smoke as opposed to anything else? 

A It would be helpful, but it does not have to 
be there. I mean, again, if you're exposed 
to cigarette smoke and you're not in the 
presence of radon, you can get lung cancer. 
If you're exposed to cigarettes, if you're 
exposed to cigarette smoke and you do have 
radon, it's much higher. 

Q Well, Doctor, do you remember I asked you a 
question on that subject — page 291, 

TURNER, M.D.-CROSS 
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Counsel, line 12. We were talking about 
exposure to residential radon, and I asked 
you in a nonsmoker — we're talking about a 
nonsmoker, if that were the case, if 
residential — I'll ask you both questions. 

The first question I asked was what if 
you're wrong about the numbers. We were 
talking about how many lung cancer cases the 
EPA attributes to environmental tobacco 
smoke as opposed to radon. Do you remember 
that? 

A Yes. 

Q And then I said, "What if you're wrong about 
the numbers? What about if exposure to 
residential radon is associated with a 
higher number of lung cancers in this 
country than exposure to environmental 
tobacco smoke? If that were the case, would 
the presence —" 

And then you interrupted me. You said, 
"In a smoker?" 

And I said, "No. In a nonsmoker. If 
that were the case, would the presence of 
radon in Mrs. Wiley's home affect your 
opinion about the cause of her disease or 
TURNER, M.D.-CROSS 
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would it be something that you would have to 
consider in determining whether you could 
attribute her disease to exposure to 
environmental tobacco smoke?" 

And you remember your answer being, "I 
would have to consider it"? 

A Yes. 

Q And at that point in time you hadn't 
considered it — 

A No. 

Q — because no one had given you the 
information? 

A That's right. 
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Q And, in fact. Doctor, you had to assume 

certain things in order to form an opinion 
about the cause of Mrs. Wiley's cancer; 
right? 

A Assume in what way? 

Q Well, you weren't a witness to some of the 
events that might have occurred before you 
saw Mrs. Wiley; right? 

A I was not a witness, a direct witness, no. 

Q And you aren't a witness to her lifestyle or 
her exposure to other things that might be 
associated with the cause of cancer in 
TURNER, M.D.-CROSS 
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nonsmokers? 

A That's true. 

Q So you've had to assume certain things. 

A Yes. 

Q And your opinion is only as good as the 

information that's been given to you upon 
which to make those assumptions. 

A Yes. 

Q So if you don't have complete or accurate 
information, it might affect your opinion. 

A My opinion is based on the facts that I had 
at the time I made that opinion. 

Q And there may be additional facts that you 
weren't aware of that could have an effect 
on your opinion? 

A Yes. 

Q Now, am I correct that you don't profess any 
expertise in chemistry. 

A That's correct. 

Q So you don't know whether or if the 

chemicals that are present in environmental 
tobacco smoke are the same or different as 
opposed to the chemicals that might be 
present in cigarette smoke? 

A My understanding from reading the literature 
TURNER, M.D.-CROSS 
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and from common sense, if a cigarette is 
burning, whoever is standing around that 
cigarette will get the same chemicals, or 
more, than the individual that is smoking 
that cigarette. 

Q But in order to answer a question like that, 
you would have to be a scientist or ask a 
scientist whose field of study was 
chemistry, specifically the chemistry of 
environmental tobacco smoke, and ask him or 
her those questions; right? 

A Well, they publish and that's what I read 
and that's where I got that information. 

Q You don't know what happens to the chemicals 
or the chemistry of environmental tobacco 
smoke as it ages or becomes diluted in a 
room, do you? 

A My understanding, as it ages or dilutes in 
the room, not really. 

Q You don't know whether the substances in 

environmental tobacco smoke change shape or 
change chemical nature as they become 
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diluted? 

A You need to ask a chemist that. 

Q And you don't have a background nor 
TURNER, M.D.-CROSS 
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expertise in the chemistry of environmental 
tobacco smoke? 

A I have what I've read and that's it. 

Q And one of the reasons you think — strike 
that. 

One of the reasons that you believe 
environmental tobacco smoke might cause 
cancer in nonsmokers is because you believe 
that smoking cigarettes causes cancer in 
smokers. 

A Yes. 

Q Yes. In a certain sense, you can't 

distinguish or divorce environmental tobacco 
smoke from cigarette smoke. 

A That's correct. 

Q You surmise or you speculate that the 

environmental tobacco smoke must contain the 
same materials that are found in primary or 
mainstream smoke; right? 

A Well, they probably contain more, because of 
the incineration level. When somebody 
smokes a cigarette, it's hotter than when it 
sits down in an ashtray. The incineration 
level — incineration temperature is not as 
high, so a number of chemicals, as I 
TURNER, M.D.-CROSS 
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understand it from reading the literature, 
are put out in the atmosphere that are 
usually incinerated in a smoker, the 
mainstream smoke. 

Q Doctor, when did you learn that? 

A Over the last several years. 

Q It's not something — it's not an 

explanation you were comfortable giving us 
at your deposition? 

A You may not have asked it or allowed me to 
talk. 

Q In June of 1993 — bear with me just a 
second. Doctor. 

By the way. Doctor, there's nothing 
inappropriate or disrespectful for anyone, 
including lawyers representing the companies 
that have been sued in this lawsuit, from 
critically analyzing your opinions about the 
cause of Mrs. Wiley's cancer. Isn't that 
right? 

A That's correct. 

Q And by critical analysis, I mean examine the 
assumptions and the information you 
assembled and compare that to other 
information and other judgments that other 
TURNER, M.D.-CROSS 
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people have made about that kind of thing. 

A Yes. 

Q Now, one way to critically analyze your 

opinion about Mrs. Wiley's cancer would have 
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been to take Dr. Repace's advice and measure 
or record the amount of environmental 
tobacco smoke that might have been present 
in an environment where Mrs. Wiley was 
present; right? 

A Yes. 

Q Another way to do it would have been to 
measure or record the amount of asbestos 
that might have been present in homes she 
lived in; right? 

A Yes. 

Q Another way to critically analyze your 

opinion about the cause of her cancer would 
be to compare her history of exposure to the 
history of exposure of individuals who have 
been described as nonsmokers in 
epidemiological studies to see whether there 
is an increased incidence of lung cancer in 
those types or those groups of people; 
right? 

A Yes. 

TURNER, M.D.-CROSS 
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Q Another way to critically analyze your 
opinion would be to look for studies of 
nonsmokers who have been — that have been 
conducted in which people have similar 
histories of exposure and try to see whether 
those people, those groups of people 
demonstrate an increased risk of lung 
cancer. 

It's a convoluted question, isn't it? 

A Yes, could you repeat it? 

Q Another way to critically analyze your 

opinion would be to go to the library and 
look for some medical literature, some 
studies that have been published of a group 
of nonsmokers in which a similar history of 
exposure is described to that of Mrs. Wiley, 
in order to determine whether that group of 
people demonstrated an increased risk of 
developing a disease. 

A Yes. 

Q Now, that's not something you've done; 
right? 

A No. 

Q And in forming your opinion about the cause 
of Mrs. Wiley's cancer, you had to make some 
TURNER, M.D.-CROSS 
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assumptions. We've talked about that. One 
of the assumptions you had to make is that 
she was exposed to environmental tobacco 
smoke; right? 

A Yes. 

Q Did you have to make any assumptions about 
the length of or the duration of that 
exposure? 

A Yes. Well, I don't know. What she told me 
and what her husband told me, that's from 
somebody gives me a history. Not only the 
patient but the family, I assume that's 
correct. 
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Q My question is, I guess, a little unclear. 

Do you have to assume she was exposed for 
more than a year, more than two years? Is 
there a level of exposure below which you 
don't have an opinion? 

A A level of exposure that I don't have an 
opinion personally? I would probably say 
so, yes. 

Q What is it? 

A Depends on how much they were exposed, the 
amount of tobacco, I mean, tobacco smoke in 
the room, how long they were exposed to 
TURNER, M.D.-CROSS 
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that. 

Q You also had to assume that Mrs. Wiley 

actually had a cancer that began in her lung 
as opposed to somewhere else and spread to 
her lung. 

A Yes. 

Q And am I correct. Doctor, I think you said 
this in different words, that exposure to 
environmental tobacco smoke and whether or 
if that exposure can create a risk to health 
depends on the intensity of the exposure, 
the amount of exposure, the duration of the 
exposure, and what happens to that exposure 
once it enters your body. 

A Yes. 

Q So how much is the — or how long is the 
duration; right? 

A Yes. 

Q How much is the intensity? 

A Yes. How many chemicals there are. 

Q Fate is what your body does with it; right? 

A Yes. 

Q And your body has certain defense mechanisms 
that it can bring to bear when it is exposed 
to things each day; right? 

TURNER, M.D.-CROSS 
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A Yes. 

Q Duration, intensity, fate, and amount. 

Right? 

A Yes. 

Q How much, how long, how often, and how 

effective the body is at dealing with it. 
Right? 

A Yes. 

Q All of that information you had to assume as 
it relates to Mrs. Wiley. 

A Well, I assumed what she was telling me was 
correct. 

Q As I said, you weren't a witness to 
anything. 

A That's correct. 

Q Now — 

A But you have to understand I'm not a witness 
to my patients' lives before they come to 
me. What they tell me and their families 
tell me I have to assume is correct. 

Q I understand that. Doctor. And sometimes — 
strike that. 
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With respect to defense mechanisms, the 
body has a variety of defense mechanisms 
that it uses to defend the body against 
TURNER, M.D.-CROSS 

3747 

exposures to suspected carcinogens; right? 

A Yes. 

Q And ordinary people are exposed to 
carcinogens in many aspects of their 
everyday life; right? 

A Yes. 

Q There are carcinogens in the foods we eat, 
the air we breathe, and sometimes even the 
water we drink. 

A Yes. 

Q And with respect to Mrs. Wiley, you don't 

know about her work schedule, her hours, or 
her shifts; isn't that right? 

A I did not, no. 

Q You don't know and didn't know about the 
types of patients she cared for at the VA; 
isn't that right? 

A My understanding, she cared for psychiatric 
patients on the ward. 

Q That's something you've learned since your 
deposition; right? 

A No. I knew that just from talking to her, 
and from talking to her husband. At least 
that's my understanding. 

Q Page 387, Counsel. 

TURNER, M.D.-CROSS 
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Do you remember this question and this 
answer at your deposition: 

"Do you know what type of patients 
she —" referring to Mrs. Wiley — "cared 
for at the VA? 

"Answer: No." 

And you didn't know how many patients 
she was responsible for either at the VA; 
right? 

A I did not know how many patients but I'm 

from Marion, Indiana, the VA Hospital takes 
care of psychiatric patients. 

Q But at the time you formed an opinion about 
the cause of Mrs. Wiley's cancer, you didn't 
know what types of patients or how many 
patients were there; right? 

A No. When — my understanding when I took 

care of her, my impression was she took care 
of psychiatric patients. 

Q All I can go by. Doctor, is what you told me 
when I asked you that question in November. 
Am I correct when I asked you the question 
in November you told me you didn't know. 

A Well, when you were asking me questions, you 
were firing questions like torpedoes at me. 
TURNER, M.D.-CROSS 

3749 

Q Well, I'm not — now. Doctor, I mean, you 
may just be kidding but let's be fair. 

A Okay. 

Q Mr. Wiley's lawyers were at that deposition. 
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A Yes. 

Q And they weren't shy about speaking up when 
they thought I was either talking too fast 
or asking too many questions; right? 

A Yes. 

Q And I kept asking you if you didn't 

understand a question, to let me know; 
right? 

A That's true. 

Q And there were a lot of times where you said 
I don't understand the question and I 
rephrased it. 

A Yes. 

Q Okay. So you also don't know or didn't know 
how many patients at the VA smoked 
cigarettes when Mrs. Wiley worked there? 

A Did not know. 

Q You don't know anything about the smoking 

policies that were in place when she worked 
there? 

A My understanding is when she worked there, 
TURNER, M.D.-CROSS 
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she — that the smoke was very heavy on her 
ward and there was people smoking on her 
ward, yes. 

Q Doctor — page 388, Counsel. I asked you 
this question at your deposition: Line 11. 
"Do you know anything about the smoking 
policy at the VA? 

"Answer: Then or now?" 

My question: "Then." 

"Answer: No." 

That was your answer to those 
questions. 

A Yes. 

Q And by the way, I asked you a question about 
heavy exposure during your deposition; do 
you remember that? 

A No. 

Q And you told me that as a doctor the word 
"heavy" doesn't mean anything to you? 

A Heavy exposure? 

Q Well, Doctor, let's back up. Describing 

someone's exposure to environmental tobacco 
smoke as heavy doesn't provide you with much 
help or useful information in determining 
whether or if somebody has been exposed to a 
TURNER, M.D.-CROSS 
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potentially dangerous level of a substance; 
isn't that right? 

A If someone is exposed to heavy? Depends on 
what's there. 

Q Well, Doctor, I asked you at page 412 — 

Counsel, I intend — 

MR. MOTLEY: 412? 

MR. OHLEMEYER: Correct. 

Q "Is a heavy exposure to environmental 
tobacco smoke more or less of a risk to 
health than smoking a half a pack of 
cigarettes a day?" And your question to me 
was, "What do you mean by heavy exposure?" 
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And my question to you was, "So you need 
more information than I've given you to 
answer the question." And your answer was, 
"I need to know what the exposure is." 

A Yes. 

Q So am I correct. Doctor, that the word 

"heavy" doesn't give you enough information 
in order to determine what exposure to 
something presents a risk to health? 

A It's kind of an adjective and you need to 
look at the quantity. 

Q And that's again what Dr. Repace said you 
TURNER, M.D.-CROSS 
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should do. 

A Yes. 

Q Now, you don't know anything about Mrs. 
Wiley's work schedule, her hours or her 
shifts; isn't that right? 

A No. 

Q You don't know anything about how many 
patients she was responsible for at any 
particular point in time? 

A My understanding was she was responsible for 
a large ward. That's all I know. 

Q Now, again, have you looked at her 

employment records to see exactly how many 
patients she was responsible for? 

A No, I haven't. They haven't been given to 
me. 

Q And I think as we've already pointed out in 
Plaintiffs' Exhibit — well, the Dr. Combs' 
record, do you have that there. Dr. Turner, 
where Dr. Combs took the history from Mrs. 
Wiley? 

A 41? 

Q Yes. It says there she was a supervisor and 
didn't have much patient contact; right? 

A Is it someplace here? On the front page? 
TURNER, M.D.-CROSS 
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Q Yes. Where it says history. She works as a 
supervisor, has mainly a sitting/standing 
job, has little patient care currently. 

A Yes. 

Q So beyond what Mrs. Wiley told you and 
beyond what you read in Exhibit 41, you 
really don't know much about Mrs. Wiley's 
patient contact while she worked at the VA? 

A That's correct. 

Q And am I correct you never reviewed her 
employment records. 

A No. 

Q You don't know anything about any chemicals 
she might have come in contact as a result 
of her work as a nurse. 

A No. 

Q You never talked with any of her co-workers. 

A No. 

Q Now, if you assume she worked the night 

shift 25 percent of the time she was at the 
VA and took five weeks of vacation each 
year, those facts would tend to decrease her 
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potential exposure to environmental tobacco 
smoke over her employment at the VA; isn't 
that right? 

TURNER, M.D.-CROSS 
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If she worked the night shift. I don't know 
what shift she worked. 

And do you know anything about any 
complaints that were made to the 
administration at the Veteran's Hospital 
about the smoking policy during the time 
that Mrs. Wiley worked there? 

No, I do not. 

Mrs. Wiley's potential exposure to 
environmental tobacco smoke would depend on 
the size of the rooms in which she worked 
and the ventilation in those rooms also, 
wouldn't it? 

Yes. 

And you don't know anything about the size 
of the rooms in which Mrs. Wiley worked? 

No. 

You don't know anything about how many or 
how frequently cigarettes were smoked at the 
VA when she worked there, do you? 

Not really, but working at the VA — I 
worked in the VA at Indianapolis. 

MR. OHLEMEYER: Excuse me. Your 
Honor, I don't mean to interrupt, but I 
think that answered the question. 

TURNER, M.D.-CROSS 
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THE COURT: I'm not sure it did. 
Counselor. 


MR. OHLEMEYER: I'll rephrase it. 
THE COURT: No. 

MR. RILEY: Let her finish. 

I worked at the VA in Indianapolis as a 
medical student, and there was smoking every 
place at the VA. When I was in as a junior 
and senior medical student. So — and VAs 
are VAs. Even in Chicago when I was there, 
visiting VAs up there, there was smoking 
every place. 

But beyond that. Doctor, you don't know how 
many or how frequently cigarettes were 
smoked at the VA Hospital when Mrs. Wiley 
worked there, do you? 

Giving an assumption, again I'm assuming, 
but VAs are VAs and there is a lot of 
smoking at VAs. 

But you've never looked at the policies or 
the procedures? 

No. Just know what I've experienced. 

You've never talked with anyone who worked 
with Mrs. Wiley at the VA? 

No. 


TURNER, M.D.-CROSS 
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And you agree with me that her risk of 
developing cancer as a result of your 
assumed exposure depends upon the level of 
her exposure? 
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Yes . 

And besides what you know from the medical 
records, every other piece of information 
you have about Mrs. Wiley's potential 
exposure at the VA came from the attorneys 
who represent Mr. Wiley? 

Well, the only thing that they have told me 
is subsequent to that is the radon. 
Everything else I don't have except what I 
talked to her about. 

So any information that you have had having 
to do with Mrs. Wiley either came from her 
or from her husband or from what the 
attorneys told you. 

Her husband, her children, and subsequent 
two years or whatever, how many years down 
the line, the attorneys. 

Now, you and Dr. Songer got together to talk 
about Mrs. Wiley's medical records near the 
end of May in 1993; right? 

Well, May 29th. He didn't come on the case 
TURNER, M.D.-CROSS 
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until June 3rd. 

No. I'm talking about in 1993, you got 
together — 

Oh, '93. 

You got together on or about May 23rd or 
24th, right, to talk about Mrs. Wiley's 
case? 

Yes. 

Let me hand you. Doctor, what I've marked 
for identification as Defendants' Exhibit 
N-1714 which was Exhibit 3 to your 
deposition. 

I have it here. 

MR. OHLEMEYER: Your Honor, I'd 
move N-1714 into evidence. 

THE COURT: Any objection? 

MR. MOTLEY: Can I have a moment. 
Your Honor? 


THE COURT: In fact, why don't you 
take about 15. We will take a break at this 
point. We'll break for 15 minutes. Leave 
your notes on the chair or take them into 
the room, whatever you like. 

(Standard admonition) 

You may step down. Doctor. 

TURNER, M.D.-CROSS 
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MR. CASSELL: All rise. 

(A brief recess was taken.) 

MR. CASSELL: All rise. 

THE COURT: Be seated. All right. 
The jury back in its entirety, together with 
the alternates. 

Again, state your name for the record. 
THE WITNESS: I'm Dr. Nicki Turner. 
THE COURT: N-1714, any objection 

to that? 

MR. MOTLEY: None, Your Honor. 

THE COURT: All right. N-1714 will 
be admitted. 
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(Defendants' Exhibit(s) N-1714 received 
in evidence.) 

BY MR. OHLEMEYER: 


Q Doctor, am I correct this was Exhibits 3 at 
your deposition? 

A Yes. 

Q It was something that you dictated and typed 
in May of 1993; right? 

A May of 1993, yes. 

Q And what it describes is a long discussion 
that you and Dr. Songer had one afternoon 
about Mrs. Wiley. Right? 

TURNER, M.D.-CROSS 
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A Yes. 

Q This was two years after she died; right? 

A Yes. 

Q And you dictated a memo describing that 
conversation; right? 

A Yes. 

Q And what Dr. Songer told you during that 

conversation was that he could not get on a 
witness stand and state unequivocally that 
this was unequivocally related to lung 
cancer because of the elevated CA15-3 test; 
right? 

A Yes. 

Q According to Dr. Songer, that may indicate 
breast cancer. 

A This may indicate breast cancer, yes. 

Q And he also told you that people with 

pancreatic cancer have an elevated CA15-3 
level; right? 

A Yes. 

Q And that's written down in this exhibit too, 
isn't it? 

A Yes. 

Q So you talked about that — you talked with 
Dr. Songer. 

TURNER, M.D.-CROSS 
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A Yes. 

Q Then you talked with Mr. Riley; right? 

A Yes. 

Q And they talked with some pathologists in 
Indianapolis; right? 

A Yes. 

Q And then you called Dr. Kocoshis. 

A Yes. 

Q And you wrote — you had a conversation with 
Dr. Kocoshis. 

A Yes. 

Q And you wrote some notes down in this 
exhibit about that conversation. 

A Yes. 

Q And what Dr. Kocoshis told you is that he 

thought the tumor from the slides — that is 
the autopsy; right? 

A The tumor from the slides. I don't know if 
it was from the autopsy or not. It doesn't 
say that. It just says from the slides. 

Q Well, he did the autopsy; right? 

A Yes. 
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Q And he wasn't involved in Mrs. Wiley's 
diagnosis or treatment, was he? 

A That's correct. 

TURNER, M.D.-CROSS 
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Q He only got involved with Mrs. Wiley as a 
result of the autopsy. 

A That's probably correct, unless he — on 

some of the pathology reports, I don't think 
he said anything, but I can't be certain. 
I'll have to look back. 

Q But, anyway, what he told you is that, as he 
said in the autopsy report, that he thought 
that what he was probably looking at was 
lung cancer, related to lung cancer; right? 

A Yes. 

Q But he said that given the elevated CA15-3, 
it was possibly a breast or a pancreatic 
cancer; right? 

A Yes. 

Q And he then told you to call Dr. Roggli at 
Duke; right? 

A I also checked with him regarding other 

individuals. Dr. Roggli at Duke University, 
yes. 

Q Who was a specialist in asbestos; right? 

A Yes. 

Q And what Dr. Kocoshis told you was that 

Dr. Roggli could do a quantitative analysis 
of the slides to tell you how much asbestos 
TURNER, M.D.-CROSS 
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Mrs. Wiley might have been exposed to; 
right? 

A Yes. 

Q And at the time when you formed an opinion 
about the cause of Mrs. Wiley's cancer, that 
hadn't been done; right? 

A No. 

Q And do you know who Dr. Triplett is? 

A Dr. Triplett is a pathologist here at 
Muncie. 

Q And then you talked to him — well, let me 
back up. Mr. Riley called you back. 

A Yes. 

Q Wanted to know if you could talk with 
Dr. Triplett; right? 

A Yes. 

Q Okay. And then Dr. Triplett looked at the 
slides. 

A He felt that it was — let's see here. He 
did review the slides, yes. 

Q And you called him to talk to him; right? 

A Yes. 

Q Because you were looking for someone who 

could testify about the cause or the type of 
Mrs. Wiley's cancer; right? 

TURNER, M.D.-CROSS 
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A Yes. 

Q And Dr. Triplett told you that he thought it 
was possibly a lung cancer; right? 

A Yes. 


http://legacy.library.ucsfSdurtiel/igt|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/hfhd0001 



5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


Q In fact, he said 70 — he thought he was 70 
percent sure it was a lung cancer. 

A Yes. 

Q 30 percent either breast, bile, or pancreas; 
right? 

A Yes. 

Q And he looked at the autopsy report. Right? 

A Yes. 

Q So he didn't know at that time that there 
was a mistake in the autopsy report about 
the pancreatic tumor? 

A I do not believe he did, no. 

Q And you don't know whether Dr. Triplett 
agreed to testify or not, do you? 

A I'm sorry, what? 

Q You don't know whether or if Dr. Triplett 
agreed to testify or not, do you? 

A No, I do not. 

Q Did you ask him to testify? 

A I don't recall that I did. If I did, I did, 
but I don't know. I didn't even know if 
TURNER, M.D.-CROSS 
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there was going to be a case or not. My 
whole goal was to gather enough information 
that — whether it would verify my 
impressions and the diagnosis that we made. 

Q Well, but this was after — this was four 
weeks after you had talked with Dr. Repace; 
right? 

A Yes. 

Q And after you talked with Professor Daynard; 
right? 

A Yes. 

Q And after you talked with Dr. Burns; right? 

A Did I talk to Dr. Burns? 

Q Well, you were going to call him. Do you 
know if you called him? 

A I don't know if I talked to him or not. 

Q And it was four weeks after you talked to 

Mr. Young; right? 

A Mr. Young, yes. 

Q Now, Dr. Triplett asked you whether the 
breasts had been looked at under the 
microscope; right? 

A Let's see here. Where is that at? 

Q Do you see the bottom of the paragraph that 
begins, "Mr. Riley," the second paragraph? 
TURNER, M.D.-CROSS 
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A Mr. Riley called back and wanted to know if 
Dr. Triplett — 

Q Down near the bottom of that paragraph it 
says a gross evaluation of the breasts was 
completed with palpation. 

A Yes. And it was negative. 

Q Tell us what palpation means. 

A Palpation means palpate or feel. 

Q Therefore, the breasts were not looked at. 

Which is to say they weren't looked at under 
the microscope; right? 

A They were not looked at — no. They were 

palpated. They were not looked at under the 
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microscope, that's correct. 

Q And do you know whether or if Dr. Kocoshis 
has testified about whether the breasts were 
actually looked at under the microscope? 

A No, I do not. 

Q Now, at the bottom of the page then you 

describe what you and Dr. Songer were going 
to do the next day; right? 

A Let's see here. I then talked to 

Dr. Songer. We had a long discussion. What 
we would like to do is this and then it 
lists them. 

TURNER, M.D.-CROSS 
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Q And one of the things you were going to do 
was to look back at Mrs. Wiley's medical 
records to see what Dr. Songer's frame of 
mind might have been while he was treating 
her. Right? 

A Yes. 

Q And one of the things you wanted him to try 
to remember was why he didn't treat her the 
way an oncologist treats people who are 
suspected of having lung cancer; right? 

A If his frame of mind at that time was the 
fact we were most likely adenocarcinoma. 

That would help him make a decision about 
what he could testify to. 

Q Let me read this. We — that's you and 
Dr. Songer? 

A Yes. 

Q — are going to review the chart. Those are 
the medical records; right? 

A Yes. 

Q To see what his. Dr. Songer's frame of mind 
was; right? 

A Yes. 

Q And that's back at the time that Mrs. Wiley 
was in the hospital. 

TURNER, M.D.-CROSS 
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A Yes. 

Q And why we didn't start aggressive 

chemotherapy. "We" is you and Dr. Songer. 
Right? 

A Why we didn't start aggressive, yes. 

Q And aggressive chemotherapy is what doctors 
would do for a patient who was suspected of 
having lung cancer? 

A Depends on what type of cancer it is, 

whether the aggressive chemotherapy would, 
indeed, help. 

Q Next sentence: If his — that's 

Dr. Songer — frame of mind at the time was 
the fact that we were most likely 
adenocarcinoma. 

So what you were asking Dr. Songer to 
try to remember was whether or if at the 
time he was treating Mrs. Wiley he thought 
she had an adenocarcinoma. 

A Yes. 

Q That would help him make a decision about 
what he could testify to. 
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A Yes. 

Q So as of May 1993, Dr. Songer told you that 
he couldn't testify with any reasonable 
TURNER, M.D.-CROSS 
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certainty that Mrs. Wiley either had an 
adenocarcinoma of the lung or offer an 
opinion as to what caused it. 

A When he was — when we were — at the time 
that we were treating that patient, we were 
going on the supposition and the impression 
that this was primarily a lung cancer. 

Q Well, but. Dr. Turner, what I'm asking you 
about is two years later you and Dr. Songer 
had a long conversation about that; right? 

A Yes. 

Q And what you were asking him to do was go 
back and review the chart, look at the 
records and try to recall why he didn't 
treat Mrs. Wiley with aggressive 
chemotherapy; right? 

A Yes. 

Q And he at that point in May of 1993 wasn't 
willing to conclude that Mrs. Wiley actually 
had adenocarcinoma of the lung, was he? 

A Well, what he wanted to do was go back, look 
at the chart. It's been two years, he had 
been treating hundreds of patients, go back 
and look at and see what his frame of mind 
was at the time that he was in the middle of 
TURNER, M.D.-CROSS 
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treating her. So that's where that is. 

Q And then on the next page, the next page is 
the same day or the next day? The same day, 
page 2. You agreed that you and Dr. Songer 
would discuss the matter further once you 
got the medical records together; right? 

A Once we have reviewed the chart tomorrow 
morning, yes. 

Q And you were going to call Mr. Riley, as 

well as Tom and Joe Young, to let them know 
where we are. Right? 

A Yes. 

Q And by "we" you meant you and Dr. Songer? 

A Yes. 

Q And by "where we are," you meant whether or 
if Dr. Songer or anyone else could testify 
that this was actually a lung cancer. 

A No. What we were talking about is where 
we're at on our thought processes. My 
understanding is when we saw this patient, 
there is no doubt in our minds, in my mind 
specifically, that this was a primary lung. 
We treated her for breast CA just because 
that was all we could offer her. 

Q But the point is. Doctor, regardless of what 
TURNER, M.D.-CROSS 
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was in your mind, as of May 1993, Dr. Songer 
wasn't sure what was in his mind at the time 
he actually treated Mrs. Wiley; right? 

A I think it would be really helpful — 
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because I can tell you what was in my mind, 
but I think it would be very helpful for you 
to talk with him. 

Q Dr. Songer? 

A Yes. 

Q Okay. Thank you. 

You also note on the bottom of that 
second page that there was a mucin stain 
done on the cancer cells; right? 

A Yes. 

Q And you say that maybe there is a faint 
mucin secreting tumor. Right? 

A Yes. 

Q You were trying to determine whether the 
tumor secreted mucin; right? 

A Yes. 

Q And that's because you knew at the time that 
two-thirds of adenocarcinomas that begin in 
the lung secret mucin; right? 

A No. Because I was told by one of the 

pathologists that that would be interesting 
TURNER, M.D.-CROSS 
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to look at, but since I'm not a pathologist, 
you would need to talk to a pathologist 
about that. I was just trying to make a 
fact whether there was a mucin secreting 
tumor. 

Q Let me ask you to assume that a pathologist 
has testified in this case that two-thirds 
of adenocarcinomas that begin in the lung 
secret mucin. 

A Okay. 

Q The fact of the matter is, the pathologist 
who did the mucin test on Mrs. Wiley's tumor 
called it negative; right? 

A Okay. 

Q You know that for a fact, don't you? 

A No, I don't know that. 

Q Well, let me ask you this. Dr. Turner. If, 
in fact, the pathologist who did the mucin 
stain on Mrs. Wiley's tumor described it as 
being negative, that would be atypical of an 
adenocarcinoma that begins in the lung. 

A I think the better talk — I think from 
talking to pathologists, as well as 
oncologists, I really think it would be 
better for that question to be answered by 
TURNER, M.D.-CROSS 
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one of those. 

Q That's fair. Thank you. 

Now, another thing you were going to do 
was to collect Mrs. Wiley's mammograms and 
look at them; right? 

A I believe so. 

Q Am I correct. Doctor, that not all breast 
cancer shows up in a mammogram? 

A That's true. 

Q And am I correct. Doctor, that another way 
to critically analyze your opinion about 
Mrs. Wiley's cancer and its potential 
relationship to the breast would have been 
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for the pathologist to section the breast at 
autopsy and look at it under the microscope. 

A If there was a suspicious lesion there, that 
was palpable, I would suspect them to do 
that. 

Q Another way to critically analyze — strike 
that. 

Am I correct. Doctor, that one of the 
important factors that you based your 
opinion about the cause of Mrs. Wiley's 
cancer — strike that. 

Is it fair to say that one of the most 
TURNER, M.D.-CROSS 
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important bases for your opinion about where 
Mrs. Wiley's cancer started was the fact 
that the autopsy report said there was no 
primary pancreatic cancer? 

A Can you repeat the question? 

Q Certainly. When you — you had to form an 
opinion about the cause of Mrs. Wiley's 
cancer. Right? 

A Yes. 

Q And you had to assemble some information and 
make some judgments about that information; 
right? 

A Yes. 

Q And one piece of information that you used 
to make that judgment was the fact that the 
autopsy report said that there was not 
cancer in Mrs. Wiley's pancreas; right? 

A No. I made that opinion and that impression 
and that diagnosis from the fact that when 
we did the CAT scan, there was no 
abnormalities seen, that there was no 
enlargement of the pancreas, that she had — 
her history was negative for any type of GI 
problems, that her presenting symptoms were 
more consistent or most consistent with lung 
TURNER, M.D.-CROSS 
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cancer. 

And so looking at everything, I could 
not — there was no reason to even suspect 
the pancreatic cancer or that had anything 
to do with the pancreas. 

Q The fact of the matter, though, is in the 
autopsy report it doesn't say there is 
pancreatic cancer; right? 

A In the autopsy report it does not say 

anything that this is a pancreatic cancer. 

It says there is, in fact, as you note, 
there is a small lesion in the 
peripancreatic tissue. 

Q It turns out, though, that lesion is 
actually inside the pancreas. 

A Yes. 

Q And just for the record. Doctor, is the 

fact — was the autopsy report an important 
factor that you based your opinion upon, 
which you base your opinion in the case? 

A Before the patient died? When I was 
dictating the discharge? 
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Q No. After Mrs. Wiley died, you had to form 
an opinion about the cause of her cancer. 

A Yes. 

TURNER, M.D.-CROSS 
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Q I guess a better question is: Did you form 
an opinion about the cause of her cancer 
before she died? 

A Yes. 

Q And — okay. 

A The autopsy report wasn't back. I didn't 
see the autopsy report for some time. 

Q So, in your opinion Mrs. Wiley had a primary 
adenocarcinoma of the lung that was caused 
by exposure to secondhand smoke and you 
formed that opinion before she died? 

A Yes. 

Q Now, Doctor, just so we're clear, 

adenocarcinoma can begin in the breast; 
right? 

A Yes. 

Q And the reason you and Dr. Songer wanted to 
look back at Mrs. Wiley's mammograms was 
because you were still trying to answer the 
question, or dealing with the question of 
whether or if Mrs. Wiley's cancer started in 
her breast; right? 

A We wanted to clarify, make sure all the 
questions were answered that potentially 
could have been asked. At the time we were 
TURNER, M.D.-CROSS 
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treating her, we had no — I mean, it was 
not strongly suspected that this was breast 
cancer. 

Q But, Doctor, two years later you and 

Dr. Songer were having a conversation about 
Mrs. Wiley's cancer. 

A Yes. 

Q And one of the things — 

MR. MOTLEY: Excuse me. Your Honor, 
he's been over this now three times, this 
same conversation. The notes are in 
evidence. He's going back over it a third 
time now. 

MR. OHLEMEYER: Your Honor, the 
witness just told me about something that 
happened while they were treating her and 
I'm asking about something that happened two 
years later. 

THE COURT: Objection is overruled. 

Go ahead. Counselor. 

Q Just so we're clear. Dr. Turner, two years 

after Mrs. Wiley died you and Dr. Songer had 
a conversation. 

A Yes. 

Q And part of that conversation was related to 
TURNER, M.D.-CROSS 
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whether or if Mrs. Wiley's cancer might have 
started in her breast; right? 

A No. I don't think so. I mean, again, you 
really need to ask Dr. Songer what his 
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impression is during this conversation. I 
don't want to put words in his mouth. But 
my impression was when we treated this 
patient, both of our diagnoses were 
consistent with primary lung CA. 

Q Let me hand you. Dr. Turner, what we've 

marked as Exhibit N-1715. It was Exhibit 25 
at your deposition. 

MR. OHLEMEYER: I move that into 
evidence. Your Honor. 

THE COURT: Any objection? 

MR. RILEY: No, Your Honor. 

THE COURT: N-1715 will be 

admitted. 

(Defendants' Exhibit(s) N-1715 received 
in evidence.) 

Q This was the next day; right? 

A Yes. 

Q And you and Dr. Songer got Mrs. Wiley's 
chart and discussed it at length; right? 

A Yes. 

TURNER, M.D.-CROSS 
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Q And you pointed out to each other that she 
had an elevated CEA and CA15-3; right? 

A Yes. 

Q And, therefore, the question arose as to 
whether or not you were dealing with a 
breast cancer versus a lung cancer; right? 

A Yes. 

Q Dr. Songer suggested you call a doctor in 
Boston; right? 

A Yes. 

Q And Dr. Songer talked to that doctor in 
Boston; right? 

A Yes. 

Q And the doctor told him that that doctor 
thought it was probably a lung cancer as 
opposed to a breast cancer; right? 

A Yes. 

Q So you talked to Dr. Kocoshis again; right? 

A Yes. 

Q And you asked him about the pancreas. 

A Yes. 

Q And he told you that there was actually 
tumor in the pancreas; right? 

A It says there was some infiltration of 
pancreatic tissue. 

TURNER, M.D.-CROSS 
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Q So the question again arose whether or not 
you were dealing with a pancreatic cancer. 

A Yes. Which you have to understand is our 
whole goal when we were asked two years 
after the death, is whether this case, if 
looked at from other individuals, other 
physicians, like you said critically, would 
they come along with the same diagnosis. 

When you're in the middle of a battle 
and you're fighting that battle, you come 
away with a certain diagnosis. When you do 
a retrospectoscope, looking back at what 
happened, would other individuals, and that 
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was what was asked of us, as clinicians, if 
other individuals, independent people that 
did not even know Mrs. Wiley, just looked at 
all the evidence, would they come down with 
the same diagnosis as we did. And so that's 
why these questions were being asked. 

Q But, Dr. Turner, those people didn't have 
all the evidence, did they? 

A What do you mean? 

Q Well, this doctor in Boston, all he had is 
what Dr. Songer told him; right? 

A And you'll have to ask what Dr. Songer 
TURNER, M.D.-CROSS 
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talked to him about. 

Q Okay. But regardless of what Dr. Songer 

talked to him about, the next thing that you 
and Dr. Songer talked about was the fact 
that Mrs. Wiley had multiple mammograms; 
right? 

A Yes. 

Q And you wanted to obtain all of those from 
her doctor and look at them; right? 

A Let's see here. It says patient had 

multiple mammograms. I will obtain all the 
copies from Dr. Recometa. 

Q And so my question to you. Doctor, is the 
reason you wanted to look at those 
mammograms was because there was still some 
question as to whether or not you're dealing 
with primary breast cancer; right? 

A No. There was no question in my mind, and I 
believe — and again, I don't want to put 
any words in Dr. Songer's mind and mouth, 
and whoever else was on this case, you might 
ask all of those as well. But — Dr. Walker 
and everyone else. But when we were dealing 
with — when we were taking care of Mildred, 
Mrs. Wiley, our impression at that time was 
TURNER, M.D.-CROSS 
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primary lung. There was no — 

And then when we were asked two years 
later to look back and see again if other 
individuals that would look at this case, 
critically and independently, would they 
come along with the same diagnosis, and 
that's why we were kind of going through all 
the questions that could be asked by other 
individuals. 

We wanted to — we were not working for 
anything other than just to find the truth 
for Mr. Wiley, and that's essentially what 
we did, is we looked at it from what other 
individuals would look at, what other 
clinicians like myself would look at, all 
the evidence, and see if they would come up 
with the same diagnosis. 

Q The breast is a place where adenocarcinoma 
can start; right? 

A Yes. 

Q And the breast is a place where cancer 
including adenocarcinoma can start and 
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spread to the lung; right? 

A Yes. 

Q And, in fact, the breast is one of the most 
TURNER, M.D.-CROSS 
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frequent places where cancer that spreads to 
the lung begins; isn't that right? 

A I'm not sure it's one of the most frequent, 
but it is a frequent. 

Q And Mrs. Wiley had several risk factors for 
breast cancer; right? 

A I'm not aware of any. 

Q Well, she didn't breast feed her children; 
right? 

A I can't remember from my history whether she 
did or not. And you'll have to ask 
Dr. Songer that as well, whether he truly 
considers that a risk factor. 

Q She was treated for a lump in her breast in 
South America? 

A I'm not aware of that. 

Q She had an elevated level of CA15-3 in her 
blood; right? 

A That's not a risk factor. That's a marker 
they used to use to kind of help point them 
to a diagnosis, but that I'm not aware is a 
risk factor. 

Q And she was treated by Dr. Songer, her 

oncologist, with a drug that doctors use to 
treat women with breast cancer. 

TURNER, M.D.-CROSS 
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A That was during a time that she was very, 
very ill and he did that primarily because 
there was nothing else to work with. That 
was the only — at that time in her 
diagnosis and her workup, we were hoping to 
kind of slow down the progression of the 
disease. 

Q And at her autopsy, no one sectioned her 
breasts and looked at them under the 
microscope. 

A That is correct. 

Q And there is no real way for anyone to 
critically analyze your belief that Mrs. 
Wiley didn't have breast cancer because no 
one did a mammogram after she was admitted 
to the hospital, and there was no analysis 
of any breast tissue taken from her autopsy; 
right? 

A Well, the mammogram was done in 1989, which 
is a month — a year and a half before, a 
year before. Five or six physicians 
palpated her breasts; there was nothing 
there. And with that large of mass, and 
Dr. Songer, as I said — and you might ask 
him these questions as well. Dr. Songer has 
TURNER, M.D.-CROSS 

3784 

seen a lot of breast cancers. That's one of 
his subspecialties. 

I'm sure if he thought there was a 
small lesion in the breast that could have 
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done this — I mean, this lady had huge 
masses in her lung, in one lung; that he 
would have stated that and he did not state 
that. 

Q Let me ask you this. Dr. Turner. Can a mass 
in the breast that's removed produce a 
metastasis later in time? 

A If a mass in the breast is removed — and I 
think again that would be better asked of 
Dr. Songer, he's an oncologist, I don't want 
to give you the wrong information. 

Q Am I correct. Doctor, that exposure to 

environmental tobacco smoke does not double 
somebody's risk of developing lung cancer? 

A I don't know about those statistics. You'll 
need to ask somebody, epidemiologist or 
other scientist. 

Q At the time you formed your opinion about 
the cause of Mrs. Wiley's cancer, you 
believed that exposure to other people's 
smoke was the most likely cause of lung 
TURNER, M.D.-CROSS 

3785 

cancer in a nonsmoker; right? 

A I believed that secondhand smoke could cause 
lung cancer. 

Q Did you believe it was the most likely cause 
of lung cancer in nonsmokers? 

A I can't tell you that. That was seven years 
ago. 

Q In fact, do you know that, based on 
statistics, exposure to environmental 
tobacco smoke is not the most likely cause 
of lung cancer in nonsmokers? 

A Depends on how you look at the statistics. 

Q And even if you assume that Mrs. Wiley had 
an adenocarcinoma that began in her lung, 
that fact in and of itself doesn't tell you 
that it was caused by an exposure to 
environmental tobacco smoke; right? 

A Depends, I believe, on the location and no, 
it does not. 

Q Just so we're clear, even if you assume that 
Mrs. Wiley had an adenocarcinoma that began 
in her lung, it doesn't — that fact doesn't 
tell you or prove that it was caused by 
exposure to environmental tobacco smoke. 

A It has to do with the history, it has to do 
TURNER, M.D.-CROSS 
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with the presentation. I think that's 
just — that's important as well to make 
that statement. 

Q So you need more information than the fact 
that somebody has an adenocarcinoma in the 
lung to determine what caused it. 

A You need more information — could you 
please repeat that again? 

Q Let me ask you this way. Doctor: Is it fair 
to say that an adenocarcinoma of the lung, 
which is an adenocarcinoma that begins in 
the lung, doesn't tell you that you're 
dealing with a cancer caused by exposure to 
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environmental tobacco smoke? 

A That is true. 

Q The mere diagnosis of lung cancer doesn't 
suggest or indicate the etiology or the 
cause of that cancer; right? 

A We know 90 percent of lung cancers are 
related to tobacco smoke. 

Q In cigarette smokers? 

A Tobacco smoke. 

Q Well, Doctor, the statistics are that 90 
percent of lung cancers are observed in 
cigarette smokers; right? 

TURNER, M.D.-CROSS 
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A Yes. 

Q But what percentage of cigarette smokers 
actually develop lung cancer, do you know? 

A I can't tell you that for sure. 

Q And am I correct. Doctor, that cancer looks 
the same whether it's caused by asbestos or 
radon or a random genetic event? 

A I can't tell you that for sure. You'd have 
to ask a pathologist or epidemiologists in 
those fields. 

Q Just so we're clear, Mrs. Wiley's symptoms 
don't necessarily prove that she had cancer 
or that it was caused by exposure to 
environmental tobacco smoke. Right? 

A Her symptoms? Explain that again, please. 

Q The fact that Mrs. Wiley had a cough and 
spit up blood doesn't necessarily indicate 
or prove that she had cancer or that it was 
a cancer caused by environmental tobacco 
smoke. 

A It doesn't prove it, but it makes you think 
that there is something going on there. 

Q Now, Dr. Turner, the fact that somebody 
comes to your office with a cough, with 
weight loss, spitting up blood, and an 
TURNER, M.D.-CROSS 
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abnormal chest X-ray doesn't prove that they 
were exposed to environmental tobacco smoke 
or even suggest that they might have been; 
isn't that right? 

A What I would ask a patient is their history, 
and go from there. 

Q But my question. Doctor, is the fact that 
somebody walks into your office and says I 
have a cough, I'm losing weight, I'm 
spitting up blood, and I have an abnormal 
chest X-ray doesn't give you enough 
information to say you've been exposed to 
environmental tobacco smoke. 

A That's true. 

Q And when Dr. Kocoshis conducted the autopsy 
and signed the autopsy report, he didn't 
indicate that he thought Mrs. Wiley's cancer 
was caused by exposure to environmental 
tobacco smoke; isn't that right? 

A That's true. 

Q In fact, there's a space on the autopsy 

report for the doctor to fill in immediate 
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cause of death; right? 

I'd have to look at that. 

Let me hand it to you. 

TURNER, M.D.-CROSS 
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Okay. 

In fact, let me hand you what I've marked as 
S1739V16. Doctor, this is actually an 
exhibit from your deposition; right? 

Yes . 

This was a copy of the autopsy report that 
you wrote on that we showed the jury 
earlier; right? 

Yes . 

And you see the space there on the back page 
where it says "cause of death"? 

Yes. 

And then it says "due to"? 

Yes. 

What did Dr. Kocoshis record on the due to 
line? 

He did not. 

So he didn't conclude that Mrs. Wiley's 
cancer was caused by exposure to 
environmental tobacco smoke; did he? 

MR. MOTLEY: Objection, Your Honor, 
I don't know how you can conclude from a 
blank answer what Dr. Kocoshis — 

THE COURT: Sustained. 

MR. OHLEMEYER: I'll rephrase the 
TURNER, M.D.-CROSS 
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question. 

Dr. Kocoshis didn't record any opinion about 
the cause of Mrs. Wiley's cancer in that 
autopsy report; right? 

He did not record it. I'm not sure what 
his — what his impressions are. You'll 
have to ask him. 

And am I correct. Dr. Turner, that there is 
nothing about Mrs. Wiley's physical 
presentation, what you as a doctor could see 
or feel or touch or look at under a 
microscope, that indicated anything about 
environmental tobacco smoke and its 
involvement in her disease? 

Her physical presentation? 

Correct. 

No. Other than that, in fact, she had lung 
cancer in a nonsmoker. 

But that fact in and of itself. Doctor, 
isn't enough to form an opinion about the 
cause of that disease, is it? 

You'd have to look at the history and 
exposure, other things. 

And you have to make some assumptions about 
those other things. 

TURNER, M.D.-CROSS 
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You'd have to go by what the patient tells 
you, what the evidence is. 

But my question. Doctor, is leave the 
history aside. The physical presentation 
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doesn't tell you what caused Mrs. Wiley's 
cancer, does it? 

No. Well, the fact that it was a central 
lesion — is that in the physical 
presentation? Are you including that in the 
physical presentation? The fact that it was 
a central lesion makes me more concerned 
that it was an air pollutant type of 
process. 

Well, there are other pollutant processes 
that can cause cancer in nonsmokers than 
exposure to environmental tobacco smoke, 
aren't there? 

Yes, there is. 

MR. OHLEMEYER: That's all I have. 
Your Honor. 

Just for housekeeping purposes, I'd 
like to admit as Defendants' Exhibit 1706F a 
copy of the progress notes. I think they're 
contained in what the plaintiffs have 
already admitted, but just for reference and 
TURNER, M.D.-CROSS 
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clarity, I'd like to do it this way. 

THE COURT: All right. 

MR. OHLEMEYER: And I'd also like 
to admit as Defendants' S1739V30 a copy of 
the 6/6 — I'm sorry, the July 22nd 
bronchoscopy report, which I think the 
plaintiffs have already entered into 
evidence, as well as a copy of the June 
report, which I think is already in 
evidence. 

MR. JAMES YOUNG: These are already 
both in evidence as Plaintiffs' Exhibit 36, 
Your Honor. 

THE COURT: No objection then? 

MR. JAMES YOUNG: No. 

MR. OHLEMEYER: It's just a matter 

of form. 

THE COURT: All right. S1739V30 is 
admitted. M1706F is admitted. 

(Defendants' Exhibit(s) S1739V30, 

M1706F received in evidence.) 

THE COURT: Were there just two. 
Counselor? 


MR. OHLEMEYER: Well 
there were three. Your Honor, 
TURNER, M.D.-CROSS 
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are I'll take it up with you afterwards. 

THE COURT: All right. 

Mr. Wagner, would you have any 
questions for the Doctor? 

MR. WAGNER: No, sir. No 
questions. 

THE COURT: Mr. Furr? 

MR. FURR: No, sir. 

THE COURT: Any redirect. 
Counselor? 


MR. RILEY: Yes, Your Honor. 

MR. OHLEMEYER: I'm sorry. Your 
Honor. Did I move a copy of that autopsy 
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report into evidence? 

THE COURT: That was S1739V16? 

MR. OHLEMEYER: Correct. 

THE COURT: That will be admitted. 

MR. OHLEMEYER: Thank you. 

THE COURT: Redirect, Counselor. 

MR. RILEY: Thank you. Your Honor. 
REDIRECT EXAMINATION 
BY MR. RILEY: 

Q Dr. Turner, has anything that Mr. Ohlemeyer 
asked you in your cross-examination changed 
your opinion that this was a lung cancer 

TURNER, M.D.-REDIRECT 
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that started in the lung and then spread 
throughout the body caused by secondhand 
smoke? 

A No. Not at all. 

Q Directing your attention to the pathology, 
the autopsy report. 

A Yes. 

Q Did Dr. Kocoshis find that this was a 
primary adenocarcinoma of the lung? 

A Yes. 

Q And what does that mean again? 

A That means the lung cancer started in the 

lung and spread throughout the body from the 
lung. 

Q Let's talk a little about your progress note 
of May 25, 1993. 

A Okay. 

Q Do you have that? 

A Yes. I have May 3rd. May 25th, yes. 

Q Do you see the sentence that starts, 

"Dr. Songer did discuss"? It's right after 
the phone number. 

A Yes, Dr. Songer did discuss this case with 
Dr. Hayes. 

Q Go ahead and read the next sentence, if you 
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would. 

A He felt that he has seen 80 percent of lung 
cancers being where the CA15-3 is elevated. 

Q Would you read the next sentence too. 

A He felt, given the history, the presentation 
and the adenose, I'm not sure what that is, 
that most likely this is a lung cancer 
rather than a breast primary. I discussed 
with Dr. Kocoshis — 

Q That's enough. 

A Okay. 

Q Now, Dr. Turner, if Dr. Thomas Bennett, one 
of the defenses' experts in this case, had 
concluded this was not breast cancer, would 
you agree with him? 

MR. OHLEMEYER: Excuse me, I object 
to this form of redirect. 

THE COURT: Sustained to the last. 

Q Mr. Ohlemeyer asked you a lot of questions 
about your bronchoscopy report. 

A Yes. 

Q Can you tell the jury what exactly you mean 
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by an endobronchial lesion or an 
intrabronchial lesion? 

A I mean that there is a growth — and you saw 

TURNER, M.D.-REDIRECT 
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the slides — there is a growth that's 
filling the airway with a neoplasm or a 
tumor. And that's the lesion. 

Q And is it your testimony that the 

bronchoscopy report you dictated on June 6th 
and your chart note that you made at the 
time you did the bronchoscopy say the same 
thing? 

A Yes, absolutely. 

Q And what do they say? 

A They say that there is — there was an 
entire obstruction of the bronchus 
intermedius by a lung tumor. The right 
upper lobe segments, or the airways, showed 
partial obstruction because there was 
swelling and erythema, hyperemia, hyper 
means lots of blood coming around, so 
something was again pushing, something was 
going on up there and was partially 
obstructing, but it had not filled the 
airway yet. 

Q Now, Mr. Ohlemeyer asked you a number of 

questions from the book Pulmonary Pathology 
by Dail and Hammar. 

A Yes. 
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Q And you're familiar with that work? 

A Yes. 

Q Now, let me read something to you and ask 
you if you agree with it. 

MR. WAGNER: Your Honor, it's 
improper to read from a learned treatise on 
direct examination. 

MR. RILEY: We were allowed to do 
that for Dr. Roggli when we asked questions 
from DeVita to him on the same basis that 
Mr. Ohlemeyer referred to DeVita. 

MR. WAGNER: Well, what happened 
before, we're objecting to it. Your Honor, 
because it's not proper. You can do it on 
cross-examination but you can't do it on 
direct examination. 

THE COURT: What's the purpose of 
asking her about the treatise. Counselor? 

MR. RILEY: I really wanted to fill 
in the blanks of what Mr. Ohlemeyer did not 
ask her. 

THE COURT: Then the objection is 
sustained. 

Q Dr. Turner, are you familiar whether the 

pathologists looked for asbestos bodies in 

TURNER, M.D.-REDIRECT 
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the lung tissue of Mildred Wiley? 

A I believe they did. I think Dr. Kocoshis 
did. 

Q Do you know whether he found any asbestos 
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bodies? 

A I do not believe he found asbestos. I think 
it's in one of these — it's there, I just 
haven't found it, but he did not find it, 
no. 

Q And would asbestos bodies be a sign of 
exposure to asbestos? 

A Yes. 

Q And is asbestos bodies, when they're found 
in the lung, can that give rise to lung 
cancer? 

A Yes. 

Q Doctor, if you assume that prior testimony 
has been by Dr. Burns and Dr. Roggli that 
environmental tobacco smoke contains higher 
percentage of carcinogenic material in the 
sidestream than in the mainstream, would 
that change your opinion in any way, shape, 
or form that Mildred Wiley's lung cancer was 
caused by environmental tobacco smoke? 

MR. WAGNER: Objection. 
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MR. OHLEMEYER: Objection, Your 

Honor. 

MR. WAGNER: Object to the form of 
the question in reciting the testimony of 
other witnesses to this witness. It also 
violates the Court's separation order. 

THE COURT: Overruled. 

A Would you repeat the question. 

Q Okay. Assume, Doctor, that Dr. Burns and 
Dr. Roggli testified that environmental 
tobacco smoke contains a higher percentage 
of carcinogenic material in sidestream 
smoke, in smoke that comes off the edge of 
the cigarette, than in mainstream smoke, 
what the smoker inhales; would that support 
or change your opinion in any way, shape, or 
form? 

A It obviously supports my opinion, and my 
impression at the time I took care of the 
patient. 

Q Doctor, when you see a patient and you take 
a history and you come up with an 
impression, do you make your impression 
based on remote possibilities or what are 
probabilities? 

TURNER, M.D.-REDIRECT 
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A Usually probabilities. It depends, 

obviously, what is — I may have a patient 
that things just don't make any sense, and 
then you have to go towards some type of — 
well, if all the things kind of line up 
together, you go for what the most probable 
diagnosis is. 

Q Is that what you tried to do in Mildred 
Wiley's case? 

A Yes. 

Q Now let's talk about the breast lump in, I 
believe, what was it, 1967. And assume that 
the testimony from Phil Wiley was that that 
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breast lump went away. 

MR. OHLEMEYER: Excuse me. Your 
Honor. This witness has already told us 
that she doesn't have any knowledge of this. 

THE COURT: She did say that. 

MR. RILEY: I was going to base a 
question on her medical opinion as to 
whether this could be a breast primary if it 
had gone away after, you know, 20 some odd 
years. 

MR. OHLEMEYER: That's a fact 
that's not in evidence or decided. 


TURNER, M.D.-REDIRECT 
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MR. RILEY: He brought it out. Your 
Honor. I think I have a right. He's opened 
the door for me to make an inquiry as to a 
medical possibility as to whether this lump 
in 1967 could have been the origin of her — 
of a supposed breast cancer. 

MR. OHLEMEYER: That's a question 
that Mr. Riley might put to the witness. 

It's not a question he put to the witness. 

THE COURT: I agree. Why don't you 
rephrase that. Counselor. 

Do you think. Doctor, that a lump that would 
have been reported by Mildred Wiley in 1967 
could have given rise to a breast cancer 
that killed her in 1991? 

If it was a tumor cancer, you would suspect 
it could have developed many years before 
now. And when we palpated her breast, I as 
well as five other physicians, we did not 
palpate a lump. And I'm sure at her history 
she would have told me, that she was a 
nurse, she would have said something was 
there and she did not say that. 

Based on your understanding of how cancer 
tumor grows and if a lump had been present 
TURNER, M.D.-REDIRECT 
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in 1967, do you think that it would have 
been easily palpated or easily discovered by 
a physician? 

In 1967 or 1991? 

1991. 

I think if that was a cancerous lesion — is 
that what you're asking? 

Yes. 

She probably would not have been here. I 
mean, she would not have survived that long. 
In my experience with breast cancer — and 
Dr. Songer would be a better person, but in 
my experience, if there is a cancerous tumor 
there and it's not removed, it just 
continues to grow and fungates on the chest 
wall. Obviously, she would not have 
survived in 1991. Fungates means that the 
cells, the growth continues and it starts 
smelling and it's ulcerative and pus comes 
out. It's just a horrible, horrible lesion. 
If she would have had a cancer and it 
continued and was not removed, she would 
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have — you would have known it. 

Q Is that the sort of standard way that breast 
cancer presents itself? 
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A With a lump? 

Q Yes. 

A Yes. 

Q Now, Doctor, you were asked about radon, and 
I want you to assume that the testimony of 
Dr. Burns and Dr. Roggli was that radon 
reacts in what's called a synergistic 
fashion with tobacco smoke. Would you agree 
with that opinion? 

A Yes. 

MR. OHLEMEYER: Excuse me — 

MR. WAGNER: Judge. 

THE COURT: Sustained to the last. 
But her answer will go out. 

Counselor, I'm going to ask you to 
speak up just a little bit. I'm having a 
hard time hearing you. 

MR. RILEY: I'm sorry. Your Honor. 

Q Doctor, you were asked by Mr. Ohlemeyer 

about measuring cigarette smoke exposure in 
the Marion VA in 1993. Are you aware of any 
way that could be done if smoking had been 
banned in that building at that time? 

A I wouldn't think so. 

Q You were asked a lot of questions about the 
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autopsy. Was the autopsy necessary for you 
to make a diagnosis about what caused 
Mildred Wiley's death? 

A No. 

Q What benefit was the autopsy to you? 

A The benefit was primarily to see how 

extensive it was and to see how large the 
tumors were and to help Mr. Wiley — 
oftentimes you'll do an autopsy just to 
allow the family to kind of put everything 
in order, and so there is no question about 
what happened and what killed that patient. 
I'm sorry. That's not a good thing to say. 
Forgive me. What the patient died of. It's 
kind of like closure. 

Q There was a lot of conversation. Doctor, 
about the risk of developing lung cancer. 

Did Mildred Wiley have a risk or is it your 
opinion that she did have lung cancer? 

A No. She had lung cancer. There is no doubt 
in my mind. 

Q Now, you were asked some questions about the 
May 20th letter of Dr. Patel to Dr. Toney. 

A Yes. 

Q Do you have a copy of that? 

TURNER, M.D.-REDIRECT 
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A I've got to find it. Do you know what — 
where it is in this deposition? 

Q It would be Exhibit 42. 

A I don't have that. 
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MR. RILEY: Your Honor, may I 
approach the bailiff? 

THE COURT: Sure. 

Q Did you find that. Doctor? 

A Yes. 

Q Do you see the last sentence in the last 
paragraph which starts with the word 
"perhaps"? 

A This is May 20th? 

Q Yes. 

A Yes. Let's see here. The last — where is 
that at? I'm sorry. 

Q It's the first paragraph, the last sentence. 

A Perhaps, yes. 

Q Okay. Could you read that to the jury? 

A It says. Perhaps if things do not work out 

well, and she still has densities, we might 
want to open — do an open thoracotomy to 
have an open lung biopsy. 

And open thoracotomy means thorax, open 
the chest wall and chest itself and look at 
TURNER, M.D.-REDIRECT 
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the lung under direct visualization and do 
an open lung biopsy. An open lung means 
where they do a large incision or a small 
incision. Back then it was probably a 
larger incision than they do now. And look 
at the lung itself and take a biopsy from 
the lung itself. Not go through the 
bronchus, not do a transthoracic. 

Q Is that an invasive procedure, I take it? 

A Yes, it's pretty invasive. 

Q Is it more drastic than the bronchoscopy or 
the transthoracic needle biopsy? 

A Yes, by far. You end up with a chest tube. 
You decompress the lung. I mean, you 
compress the lung. Our lungs are normally, 
the way we breathe, we take a deep breath 
and there's a negative pressure inside our 
thorax. When you open a lung, if anybody 
has ever had a collapsed lung or knew 
somebody who did or trauma to the lung, if 
the pressure is stabilized or pressing in on 
the lung, you end up having to put a chest 
tube in to decompress the lung, to open it 
back up. It's a very painful procedure. 

Q Let me ask you, as a physician, would you 
TURNER, M.D.-REDIRECT 
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yourself undertake that type of procedure on 
an individual unless you had some concern 
that there was something more than pneumonia 
you were dealing with? 

A Not really. And using it with a CAT scan, 
this is what they used to do before they — 
we have interventional radiologists here. 
Interventional radiologists are physicians 
that are experts in radiology that do 
their — well, do a procedure that would 
have saved a person from this. This is — 
they're doing this because they probably did 
not have an interventional radiologist 
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there. So, no, this is a very innovative 
procedure. 

I would only do this, if all my other 
tests, including my transthoracic, was 
negative in a patient. I'm not talking 
about Mildred Wiley, but in a patient. And 
I was concerned that we did not have a 
diagnosis. 

Q But you only do this if you had a real fear 
that you were dealing with lung cancer? 

A Lung cancer, infections, you know, some type 
of infection or something that was really 
TURNER, M.D.-REDIRECT 
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eating away on that patient, yes. 

Q And that's Dr. Patel's May 20th, 1991 
letter? 

A Yes. 

Q To Dr. Toney. 

A Yes. Can I finish something? 

Q Oh, sure. 

A I think the reason he did this is because — 
MR. OHLEMEYER: Excuse me. Your 
Honor, I don't think Dr. Turner can tell us 
what Dr. Patel, why — 

THE COURT: Sustained. Next 

question. 

Q All right. There were a number of 

questions. Doctor, about the pathology 
report from June 12, 1991. Do you think you 
could find that in your records? 

A June 12, 1991. Is that the fine needle 
aspiration? 

Q That would be correct. 

A Yes. 

Q What was the pathologist's diagnosis of 
what — the tumor sample you drew out of 
Mildred Wiley's lung? 

A I did not do this. 

TURNER, M.D.-REDIRECT 
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Q I'm sorry? 

A Dr. Huss did. He said right upper lobe 
adenocarcinoma. 

Q And but that, in a simple way of saying 
that, would that be lung cancer? 

A Yes. 

Q Doctor, it was brought up by Mr. Ohlemeyer 
that you had gathered the past mammograms 
for Mildred Wiley. 

A Yes. 

Q Did you do that? 

A I think I did, yes. 

Q Did you have a chance to review those 
records? 

A Yes. 

Q In reviewing those mammogram records, was 
there any indication in any of them that 
there was anything wrong with Mildred 
Wiley's breasts? 

A No, not at all. 

Q If I ask you to assume. Doctor, that 
Dr. Roggli had testified that in his 
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opinion, based on a reasonable medical 
certainty, with a 95 percent level of 
confidence that this was a primary lung 
TURNER, M.D.-REDIRECT 
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cancer, would you agree? 

MR. OHLEMEYER: Excuse me. Your 
Honor. This isn't proper. You can ask a 
witness to assume facts that are in evidence 
or perhaps that might be proof, but you 
can't ask a witness to assume another 
witness' opinion and ask her to comment on 
it. 

THE COURT: Sustained. 

Q Doctor, I'd like to direct your attention to 
your 6/6 bronchoscopy chart. 

A Yes. 

Q Could you read that again. 

A Which part of it? 

Q Starting with "bronchoscopy" at the top. 

A "Mrs. Wiley is"? Is that what you want me 
to do? 

Q No. I'm referring to your actual 
handwritten notes. 

A Oh, I see. Okay. 

MR. RILEY: May I approach the 

witness? 

A It's right here. Bronchoscopy. I'm sorry, 
bronchoscopy. 

Q I would just like — why don't you just — 
TURNER, M.D.-REDIRECT 
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I'm going to ask you a question of what you 
mean by obstructed neoplastic process. 

A Obstructed neoplastic process means that the 
airway itself was occluded or obstructed or 
stopped up, very simple term, with cancer. 

Q Did you write this? 

A Yes. 

Q How long after you performed the 
bronchoscopy? 

A Minutes. 

Q And what you've written here, is that the 

same representation you showed the jury, the 
endobronchial lesion? 

A Yes. 

Q Did you intend to dictate the same thing in 
both your bronchoscopy reports? 

A Yes. 

Q Doctor, do you have your May 24, 1993 
progress note up there? 

A Yes, right here. 

Q Okay. Do you see the sentence that begins 
with "I discussed with Mr. Riley"? 

A Yes. 

Q Okay. Would you read that sentence. 

A I discussed it with Mr. Riley of Riley Young 
TURNER, M.D.-REDIRECT 
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& Young, and they checked with some 
individual pathologist down in Indianapolis. 

Q Do you know who that pathologist was? 

A Dr. Winkler. 
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Q Do you know what he found? 

A His impression was that this was a primary 
adenocarcinoma of the lung. 

Q Meaning that his impression was this cancer 
started in the lung? 

A Yes. 

Q Do you know if he expressed any opinions 
about the breast or the pancreas? 

A He says, I do not feel that this represents 
either a breast primary or an adenocarcinoma 
arising in the pancreas. 

Q Doctor, you told Mr. Ohlemeyer that in your 
experience you had never seen a patient 
cough up blood in a cancer that did not 
originate in the lung. 

A That's in my experience. 

Q Okay. How many individuals or how many 

cases would that be? In other words, give 
the jury a rough number of what you're 
talking about. 

A Probably several hundred. 

TURNER, M.D.-REDIRECT 
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Q Doctor, you were asked a lot of questions by 
Mr. Ohlemeyer about etiology or cause. 

A Yes. 

Q Is it helpful to a physician to know what a 
potential cause of an illness might be? 

A Yes. 

Q Why would that be helpful? 

A It would help you decide, first of all, how 
extensive it is and also what you're going 
to do to treat it. 

Q And what the prognosis is? 

A Prognosis is really outcome for that 
patient. 

Q You were asked a lot of questions by 

Mr. Ohlemeyer about a Mr. James Repace. 

A Yes. 

Q And you were asked about his findings by 
Mr. Ohlemeyer. 

A Yes. 

Q If I read you his findings and asked you to 
agree, would you or could you? I mean, 
would you make an attempt to see if you 
could understand them? 

A Yes. 

MR. OHLEMEYER: I'm not sure I 

TURNER, M.D.-REDIRECT 
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understand the question. Your Honor. 

MR. RILEY: Well, Your Honor — 

MR. OHLEMEYER: There is no 
evidence of any findings by Dr. Repace. 

MR. RILEY: There are, in fact, 
findings by Dr. Repace and I was going to 
ask this witness if she agrees with his 
findings. Your Honor. I think the defense 
has opened the doors by asking questions 
about it. 

MR. OHLEMEYER: I object to this as 
hearsay and improper redirect. 

THE COURT: Sustained. 
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MR. RILEY: Your Honor, at this 
time the plaintiffs would move to admit the 
report of Dr. Repace. 

MR. OHLEMEYER: Objection to it. 
Your Honor, it's hearsay. There is no 
foundation — I asked this witness about a 
conversation she had with Dr. Repace. That 
doesn't make Dr. Repace's — everything 
Dr. Repace has ever said admissible in this 
lawsuit. 

MR. MOTLEY: May we approach. Your 

Honor? 


TURNER, M.D.-REDIRECT 
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THE COURT: All right. 

(Bench discussion) 

THE COURT: There's an offer for 
Plaintiffs' Exhibit 37. Court has 
considered arguments of Counsel. 

Plaintiffs' Exhibit 37 will not be admitted. 

Go ahead. Counselor. 

BY MR. RILEY: 

Q Doctor, do you know whether the plaintiffs' 
lawyers, myself included, in this action 
contacted Dr. Repace? 

A Yes. 

Q You do know that? 

A Yes. 

Q Do you know what was determined from that? 

MR. OHLEMEYER: Excuse me. Your 
Honor. We're right back where we started. 
It's hearsay. It's beyond the scope of this 
witness' opinion. It's beyond the scope of 
anything that witness — 

THE COURT: She can answer the last 
question yes or no. Do you know? 

A Yes. 

Q I'm going to ask you a series of yes or no 
questions. Doctor, and that's all I want you 

TURNER, M.D.-REDIRECT 
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to answer. 

Do you know whether measurements of the 
VA Hospital rooms were conducted by 
Dr. Repace? 

MR. OHLEMEYER: Objection, Your 
Honor. It calls for hearsay. Just asking 
the questions puts information in front of 
the jury that's not appropriate or should be 
in front of them. 

MR. MOTLEY: They've suggested that 
it wasn't done. 

MR. OHLEMEYER: I would like you to 
instruct Mr. Motley to stop arguing his case 
every time an objection is made. I don't 
think that's appropriate. 

THE COURT: The objection is 
sustained. 

MR. RILEY: No further questions. 
Your Honor. 

THE COURT: Any recross, 

Mr. Ohlemeyer? 

MR. OHLEMEYER: Yes, Your Honor. 
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RECROSS-EXAMINATION 
BY MR. OHLEMEYER: 

Q Dr. Turner, the June 12th pathology report 
TURNER, M.D.-RECROSS 
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that Mr. Riley just asked you about. 

A June 12th pathology report? 

Q Right. Dr. Baldwin; right? 

A Yes. I'll have to find it. 

Q It's in Plaintiffs' Exhibit 39. 

A I just have things from a deposition. I 
don't have the numbers like you do. 

Q It's the pathology report from the 
transthoracic needle biopsy. 

A Yes, I remember it. 

Q Let me hand you a copy. 

A Okay. 

Q Do you see where it says there pathologic 
diagnosis? 

A Yes. 

Q Read that to us. 

A Finding of aspiration lung right upper lung 
adenocarcinoma. 

Q Now, as Mr. Riley said, in simple terms, 

that does not say adenocarcinoma that began 
in the lung; right? 

A That's true. 

Q It says that there is adenocarcinoma that 
was found in the lung; right? 

A Yes. 

TURNER, M.D.-RECROSS 
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Q That doesn't mean it started in the lung; 
right? 

A No. 

Q In fact, the lung is the first and the most 
frequent place that adenocarcinoma that 
begins somewhere else in the body spreads 
to, isn't it? 

A I don't know if you can say that or not. 
You'd have to ask a pathologist. 

Q Now, am I correct. Doctor, that with respect 
to symptoms, as with a cancer that begins in 
the lung, a cancer that begins somewhere 
else and spreads to the lung, can produce 
the same symptoms, cough and spitting up 
blood, as a cancer that begins in the lung? 

A They can have cough and, according to Dail, 
they can spit up blood, yes. 

Q So regardless of where the cancer starts, 
once it gets into the lung, it can produce 
the same symptoms as a cancer that starts in 
the lung? 

A Yes. 

Q You don't know whether any of the doctors 
that you talked to back in 1993 from the 
other hospitals knew whether or if 
TURNER, M.D.-RECROSS 
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Dr. Kocoshis had made a mistake in the 
autopsy report about where that tumor was in 
the pancreas, do you? 

A 1991? 
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Q '93. 

A '93. I did not know at that time, no. 

Q And neither did anyone else you talked with? 

A No. 

Q They were just — 

A That I'm aware of. 

Q They were just relying on the autopsy 
report; right? 

A Yes. 

Q Now, with respect to these two bronchoscopy 
reports, the June and July reports? 

A Yes. 

Q If I understand what you're saying. Doctor, 
you're telling us that they mean the same 
thing. Right? 

A Yes. 

Q They don't say the same thing, do they? 

A No. When people talk two different times, 
you're not going — they're going to 
describe the same thing but in different 
words. 

TURNER, M.D.-RECROSS 
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Q So you'll agree with me that there are 

different words in the June report and in 
the July report. 

A Yes. 

Q And the June report was dictated, what, 
within hours or minutes of the time you 
actually did the procedure? 

A Minutes. 

Q And the July report was dictated within 

weeks after that procedure was done; right? 

A And it was dictated from my written note. 

Q But it was dictated after Mrs. Wiley had 

died? 

A Yes. 

Q And it was dictated weeks after the June 
report was done; right? 

A Yes. Let me clarify why that was. What 
happens in our medical records, and what 
happens is, is that we will dictate 
something and, unfortunately, medical 
records is not perfect, and they lose 
things. And if you notice, I dictated the 
death summary, I believe, one day before I 
dictated the bronchoscopy note, the second 
bronchoscopy note, because when I was 
TURNER, M.D.-RECROSS 
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dictating the death summary I found out that 
the bronchoscopy note was not there, and so 
I asked them to find it and they said they 
couldn't find it. And I said try to find it 
anyway. And so I came back the next day and 
they still hadn't found it, so I redictated 
it. And that sometimes happens. 

Q So the fact of the matter, though, is you 
did the bronchoscopy and you wrote some 
notes down. 

A Yes. 

Q Then you dictated the results. 

A Yes. 
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Q Then six weeks later you dictated the 
results again. 

A Yes. 

Q Okay. Now, am I correct. Doctor, that in 
the June report, the one that was dictated 
minutes after the procedure was conducted, 
that sentence appears that we've talked 
about already: No evidence of endobronchial 
lesions were noted; right? 

A But you're taking it out of context. Upon 
entering the right upper lobe segments, 
marked mucosal was noted. No evidence of 
TURNER, M.D.-RECROSS 
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endobronchial lesions were noted. However, 
with insertion of the bronchoscope into the 
bronchus intermedius, there was total 
occlusion of the airway with tumor and 
mucosal edema. 

Q This sentence doesn't appear in the July 
report, does it? 

A Let me look here. It says the right upper 
lobe was partially obstructed. The right 
upper lobe was partially obstructed with 
marked mucosal edema, which is essentially 
what I said before. The entire bronchus 
intermedius was obstructed with neoplastic 
process. 

It's exactly what I said before. Just 
different words, but it means the same. 

Q I understand you're telling us it means the 
same thing, but you didn't use the words no 
evidence of endobronchial lesions, did you? 

A I said — no, I did not. 

Q Now, in the July report you added some words 
that aren't in the June report; right? 

A In the July report I added words. Possibly, 
yes, because I was dictating at different 
areas, different times. 

TURNER, M.D.-RECROSS 
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Q And, in fact, in the July report — 

A Let me go back here. It says. Initially all 
the segments were patent. No evidence of 
endobronchial lesions were — oh, noted. 

That was in the left lung. Go ahead, I'm 
sorry. 

Q In the July report you added some words that 
aren't in the June report; right? 

A Yes, again because I was dictating them at 
separate times. 

Q And one of the things you added was, under 
the heading "impression," probable carcinoma 
of the lung with metastatic lesions to both 
vertebrae as well as to the chest wall; 
right? 

A Yes. 

Q That wasn't in the June report, was it? 

A It says probable carcinoma of the lung. No. 
That's right. What was in the June report, 
it says widely metastatic carcinoma, suspect 
squamous cell. 

Q So — 
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A Which means that — go ahead. 

Q The July report doesn't say a word about 
squamous cell carcinoma; right? 

TURNER, M.D.-RECROSS 
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A No. 

Q So one of your suspicions that you had 

dictated in the June report didn't find its 
way into the July report. 

A No. Because I had dictated them at separate 
times. 

Q And you had more information when you 

dictated the July report than you did when 
you dictated the June report; right? 

A Yes. 

Q In fact — strike that. 

May I have Defendants' Exhibit P1735. 
Let me ask you to assume an exhibit admitted 
into evidence which was a furlough/arrival 
health history of Mrs. Wiley's, that there 
is an entry that says she was treated for a 
lump in her breast in October of 1967. In 
fact. I'll hand that to you. 

Now, am I correct. Doctor, that a tumor 
can metastasize and spread to other parts of 
the body before anyone even finds the tumor 
sometimes; right? 

A That is true. 

Q And sometimes when you find what you — 

A Can you tell me where this is on here? 

TURNER, M.D.-RECROSS 
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Q Sure. Right there. I'm correct you've not 
seen that before? 

A It says lump. It doesn't say tumor. It 
says lump. 

Q I understand that. But let's back up. 

You've not seen this piece of evidence 
before; right? 

A No. 

Q If that lump — strike that. 

Let's just talk about tumors. Tumors 
can turn up in parts of the body before you 
even find where they start; right? 

A Tumors can — 

Q You can find cancer in somebody's body in 

places where it didn't start before you find 
the place where it started. 

A Yes. 

Q And you can also remove cancer from 

somebody's body and have it turn up later 
somewhere else; isn't that right? 

A The same cancer? And how later? 

Q Well, that's my question. Doctor. If 

somebody has a tumor and the doctor removes 
the tumor, there are times when, even though 
the doctor does a very good job at removing 
TURNER, M.D.-RECROSS 

3826 

a tumor, the cancer has already spread to 
other places and it turns up later. Isn't 
that right? 

A Are we talking about this patient or some 


http://legacy.library.ucsfSdurtiel/igt|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/hfhd0001 



5 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


other patient? 

Q I'm talking in general now. 

A In general, okay. 

Q Just listen to my question. 

A Okay. 

Q You have a tumor in somebody's body and you 
do a very good job of removing it. 

A Yes. 

Q There are times, though, where even though 
you've done a very good job of removing it, 
it has already spread to places. 

A You wouldn't be taking it off in the first 
place. If it already spread, you wouldn't 
be taking it off or, otherwise, you didn't 
do a good job of evaluating that patient. 
Maybe I'm — 

Q Doctor, let me try again. 

A Okay. 

Q Can cancer spread — when cancer starts 
someplace in the body, it can spread to 
other parts of the body; right? 

TURNER, M.D.-RECROSS 
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A Yes. 

Q Can it spread to other parts of the body and 
not be detected for a period of time? 

A Yes. 

Q In fact, in this case the autopsy revealed 
cancer in places where you and Dr. Songer 
hadn't found it before Mrs. Wiley died; 
right? 

A Well, it was so small it didn't come up on 
CT. 

Q Well, that happens, doesn't it? 

A Yes. 

Q And Doctor, sometimes when a tumor is 

removed from someone, even though you remove 
as much of the tumor as you think you can 
find, it has already spread to other places. 

A Well, you shouldn't have removed it in the 
first place. 

Q Why shouldn't you have removed the tumor? 

A Because if it's already spread you're not 
going to cure the patient. 

Q How do you know it hasn't spread? 

A Because you're supposed to do tests to look 
at that. 

Q Well, Doctor, I'd like — am I correct that 
TURNER, M.D.-RECROSS 

3828 

there are times where cancer spreads before 
you can even find it? 

A Yes. But there are certain tests that you 
do; CAT scan, bone scans. If I had a lump 
on the breast and — we would like to know 
how extensive that is before we remove that 
lump. 

Q With respect to that lump that's described 
in that medical record, do you know whether 
or if that lump was removed? 

A It doesn't say here. 

Q So you don't know how or if Mrs. Wiley was 
ever treated — 
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A No. 

Q — for that. You don't know if it was 
removed, do you? 

A No. 

Q You don't know if it was removed and 
biopsied, do you? 

A Not from what this says. 

Q You don't know if it was removed. 

A It was interesting, though, she didn't tell 
me that when I had her history and her 
husband didn't fell me that. I knew nothing 
about this. If there was a cancer that was 
TURNER, M.D.-RECROSS 
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removed in 1967, being a nurse, I would 
think that she would have told me that when 
I took her history. 

Q Do you know whether she ever told her 
husband about that? 

A No. 

MR. OHLEMEYER: That's all I have. 
Your Honor. 

THE COURT: Mr. Wagner, any 
questions? 

MR. WAGNER: None, Your Honor. 

THE COURT: Doctor, thank you very 
much. You are excused. 

THE WITNESS: Thank you. 

THE COURT: Make sure, if you 
would. Doctor, that you don't have any of 
the Court's exhibits. 

THE WITNESS: I'll just leave these 
right here. 

THE COURT: All right. 

Call your next. 

MR. MOTLEY: Your Honor, we can't 
complete a witness today, but we have those 
three documents you admitted that we could 
take up the rest of the afternoon with, the 

3830 

deposition that you've ruled on would take 
longer than — I think it would take us past 
quarter to six. 

THE COURT: Which deposition? 

MR. MOTLEY: Mr. Bumgarner. You've 
already ruled. It will take us to quarter 
to six and I'm afraid we would be roped. 

THE COURT: What about any other 
deposition we can deal with that might take 
us — 

MR. MOTLEY: We've got lots of 
legal things we can deal with if Your Honor 
felt inclined to let the jury go home. 

THE COURT: Would you be upset if I 
send you home now? 

MR. MOTLEY: Do I get credit for 
that. Judge? 

THE COURT: We will start at 8:30 
in the morning. 

(Standard admonition) 

(Jury not present) 

THE COURT: All right. Be seated. 
We're still on the record. Mr. Dudley here? 
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MR. MOTLEY: Is Mr. Dudley here? 

THE COURT: Well, I've dealt with 

3831 

his request for a 105 limiting instruction 
that was filed February 20th. I reviewed 
the opposition to that. At this point I'm 
going to decline that request. That may be 
renewed, however, but at this point I'm 
going to decline the request. 

February 24th there was a motion to 
allow admission into evidence of the 1996 
rule and supporting findings of fact issued 
by the Food and Drug Administration. 

Defendants have any comment about that? 

MR. OHLEMEYER: Yes, I do. Your 
Honor. I think, as we've said previously, 
the evidence in this case is that the FDA 
does not regularly regulate the tobacco 
industry because the statute that enables 
the FDA to exercise its jurisdiction isn't 
that broad. There are a number of appellate 
court cases that have restricted, and if not 
rejected the FDA's attempt to limit various 
aspects of the tobacco industry. 

Recently there has been a legal 
challenge to this assertion of jurisdiction 
by the FDA, and as I understand it, there is 
an opinion on that. There is some 

3832 

discussion as to whether or if the FDA has 
the authority to do this. 

But beyond all that, what this report 
is is exactly what 803-8 (D) talks about. It 
is a factual finding resulting from a 
special investigation of a particular 
incident. Or particular set of incidents. 
And I don't think that qualifies as a public 
report over the hearsay objection. 

Moreover, it is unfair, I think, and 
prejudicial to allow opinion testimony to be 
brought into this courtroom on a subject 
that is not directly relevant to the issue 
of the case, and that is nicotine addiction, 
through this kind of document. 

We can't cross-examine this. If they 
wanted to bring Dr. Koop or Dr. Kessler or 
anyone from the FDA in to offer these 
opinions, they had the appropriate 
opportunity to list them as witnesses, 
present them for depositions and subject 
them to cross-examination. 

They knew enough to get Dr. Steinfeld 
here by deposition. Dr. Richmond here live, 
and they've listed a wide variety of people 

3833 

as expert witnesses. 

So I think this is objectionable and 
excluded over the hearsay objection and I 
think Rule 403 also suggests that it would 
be unfair to allow this type of opinion 
testimony to be put to the jury in this 
fashion. 

MR. WAGNER: Judge, I would add 
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just one or two comments also. I think 
Mr. Ohlemeyer has touched on all the 
objectionable matters, but if you just take 
a brief look at this document. Your Honor, 
it is a brief. I mean, it's a brief in 
support of urging jurisdiction. So, I mean, 
it can't be anything that's admissible in 
this case. It would be like having an 
argument made in a paper someplace, in 
another court admitted in this case. 

THE COURT: Looked to me also like 
a brief, Mr. Motley. What do you think? 

MR. MOTLEY: May I respond. Your 

Honor? 

THE COURT: Certainly. 

MR. MOTLEY: I don't know what Your 
Honor has in front of you, but if I might go 
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into the history, there is an executive 
summary. Your Honor, of — the tobacco 
industry sued the FDA, not claiming this was 
a special investigation, but that they had 
exceeded their jurisdiction and citing in 
this lawsuit that in 1980 when the FDA had 
looked at this most recently they had found 
that nicotine was not a drug delivery 
device. 

But let me step through 803-8, Your 
Honor. This — first of all, there's a 
presumption here. A rebuttable presumption 
but a presumption, nevertheless, that a 
publication in the Federal Register creates 
rebuttable presumption that it was dully 
issued, prescribed, or promulgated under 44 
USCS 1507, Section 1. 

Title 44 of the United States Code, 

Your Honor — this is just merely for 
persuasive purposes, we're not in federal 
court, obviously — provides that the 
contents of the Federal Register shall be 
judicially noticed. 

Section 803-8 of the Indiana Rules of 
Evidence, which is identical to the Federal 
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Rules of Evidence, states the public records 
and reports are not excluded by the hearsay 
rule and are admissible. 

Now, Judge, this is not — he started 
off by saying this was a special 
investigation. Okay? This ain't no special 
investigation. The FDA found as a fact, as 
a matter of jurisdictional fact in their 
findings. Your Honor, at pages 563 and 564, 
that for 80 years the FDA has exercised 
jurisdiction over the tobacco products when 
it felt like it fell within the scope of the 
Federal Food, Drug and Cosmetic Act. 

Indeed, Your Honor, in 1978, a petition 
was filed by a public advocacy group that 
the FDA exert jurisdiction over cigarette 
products because of their alleged addictive 
potential. That, the FDA denied that, 
saying that there was no evidence that 
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the — and this is in their findings of 
fact. Your Honor — that there was no 
evidence that the manufacturers intended for 
their products to have a drug-like, a 
pharmacolgoical, psychopharmacological 
effect. 

3836 

The public health advocacy group 
appealed. The D.C. Court of Appeals, Your 
Honor, held unanimously that the FDA had the 
authority to exercise jurisdiction over 
cigarettes but they found substantial 
evidence in the record to support the FDA's 
finding that there was a dearth, indeed, an 
absence of evidence that the manufacturer 
intended the result that nicotine would have 
such a psychopharmacological effect. So 
that this is not a special investigation. 
This is something that was started 80 years 
ago. 

Let me turn to the issue of whether 
this is a brief or not. Your Honor, the 
defendants submitted millions of pages of 
documents, including affidavits of experts 
from all over the world. They submitted 
millions of pages of their own documents. 
They submitted expert reports from people 
all over the country. Indeed, they 
delivered that at noon on the last day that 
the FDA kept the record open for submissions 
and the FDA made a comment about the fact 
that they delivered these millions, tens of 
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millions of pages of documents at the very 
last minute. 

Nevertheless, the FDA assayed all of 
this evidence presented by the defendants 
and concluded that they should exert 
jurisdiction. 

Now, the fact that it's a brief. Your 
Honor, is testimony to the deliberate nature 
of what they did. Now, the cigarette — 
what the FDA did in assessing all this 
evidence — which is not a special 
investigation, by definition. This is an 
80-year long, and they cite. Your Honor, on 
page 563 at Exhibit 1, they cite that the 
Food and Drug Administration has always 
exercised evidence and it went back 80 years 
that they exercised jurisdiction over he 
tobacco products. 

The reason. Your Honor, it reads like a 
brief is because the defendants filed 
millions of pages of documents, laborious 
and voluminous briefs. 

And Judge, here is the telling point. 
They raised this same issue before the 
Federal District Court in their chosen place 
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of venue. They filed this thing in 
Greensboro, North Carolina. I wonder why. 
But the District Court in Greensburg, North 
Carolina, found that the FDA had 
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legitimately exercised its jurisdiction. 
Found that the Court of Appeals in the 
District of Columbia, Your Honor, in 1980, 
had properly said that the FDA could 
reexamine the evidence at any point in time. 

They chose to reexamine the evidence. 
Judge, in light of the documents that Your 
Honor has let into evidence in this case, 
and found that the manufacturer, in fact, 
intended to do what — that this would have 
the effect — on psychopharmacological 
effect. 

There is absolutely no evidence in this 
record, other than their bald assertion, 
their naked assertion here that 803-8 does 
not apply. Period. They can stand up and 
say this was a special investigation, but 
it's not. It's a mere continuation of 80 
years of examination. 

Your Honor has already overruled their 
objections. There is no exception. Where 
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is there. Judge, where is there somewhere in 
here that says that there is such a thing, 
if it looks like a brief that it's not a 
finding of fact. I mean there is no such 
thing here. 

Indeed, Your Honor, the District Court, 
the Federal District Court where they chose 
to make this appeal, found this was a proper 
exercise of the jurisdiction of the FDA. 
Found that for 80 years they had been 
regulating tobacco products when they felt 
like they had jurisdiction, and found that 
there was a reasonable basis for the FDA to 
reverse its findings of 1978 or 1980, 
whenever it was. This was a unanimous 
opinion of the D.C. Court of Appeals, so 
this is no special investigation. This is a 
continuation of jurisdiction that's been 
asserted for 80 years. 

I've looked high and I've looked low, 
I've look east and I've looked west, and I 
don't see this brief exception that 
Mr. Wagner so eloquently stood up and cited 
to Your Honor. 

There is no such exception. And no 
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such exception was found by the district 
court where they brought their lawsuit and 
where they litigated this matter. 

Your Honor, just again as a matter of 
reference, you wouldn't be the first judge 
to allow the findings of fact into evidence, 
despite these same objections, except for 
these brief objections which I've never 
heard before. 

Other courts have been confronted with 
admissibility under Federal Rule 803-8. 

What's this? 

MR. PATRICK: 803-8. 

MR. MOTLEY: I've got it right 
here. You got a better version? 
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Mr. Patrick has got a version that's 
harder to read. Your Honor, that he presses 
upon me to stand here in front of you. I've 
got one with bigger letters. Thank you. 

So there is no — this is not a valid 
exception. Your Honor. This has been 
litigated for 17 years. Beginning in 19- — 
well, actually now for 20 years, beginning 
in 1978. 

So I don't see how they can claim that 
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this is anything other than a legitimate 
public record and report of a legitimate 
Federal Food and Drug Administration. I 
think Your Honor could take judicial notice 
of it and not even bother with 803-8, but I 
press 803-8 because that is right on point. 
There is no exception that applies to this. 
There is no such thing as a brief exception. 

And Your Honor, the reason they were so 
lawyer-like is because they knew they were 
going to get appealed. They did get 
appealed and they got affirmed. 

Now, they did get reverse on something 
that's not relevant here and that's what 
you've already ruled out and that's 
advertising restrictions to kids. They 
found they didn't have jurisdiction to do 
that. But the jurisdiction on the drug 
delivery device was affirmed. And that's 
been on appeal as sub judice before the 
Fourth Circuit Court of Appeals now for 
about eight months. 

MR. OHLEMEYER: Your Honor, briefly 
if I may, it's five minutes to five on 
February 24th, and I think it's time that 
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Mr. Motley, his sarcasm aside, tries the 
Wiley case. Under Rule 403, even if you 
believe everything he says, you ought to 
exclude this as being time consuming, as 
involving issues that aren't relevant to 
this case and having probative value that is 
far outweighed by its prejudicial effect. 

Mr. Motley wants to bring the 
government in here to tell the jury that the 
government has made decisions that the jury 
has to make. That's not probative evidence. 

MR. MOTLEY: Your Honor. 

THE COURT: Let him finish, Mr. 

Motley. 

MR. MOTLEY: I'm sorry. I thought 

he was. 

MR. OHLEMEYER: If you look in the 
comments to Miller, it says, "Factual 
findings made by an administrative agency in 
response to a claiming issue result from 
special investigation of a particular 
complaint, case or incident." 

This type of thing is pretty close to 
what they're talking about in 803-8 (D) . But 
beyond all that, we've spent more time 

3843 


http://legacy.library.ucsfSdurtiel/igt|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/hfhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


discussing this. This has no probative 
value to the issues to be decided in this 
case. And I think it's time we start 
wrapping the plaintiffs' case up and 
focusing what time they're going to spend in 
front of this jury on issues that have to be 
decided in respect to Mrs. Wiley's case, not 
some case Mr. Motley wishes he could try in 
Minnesota or Florida or Texas. 

THE COURT: Mr. Wagner? 

MR. WAGNER: One point of 
clarification. Are they offering the 
executive summary? 

MR. MOTLEY: Yes. We're offering 
the whole darn thing. Your Honor, but the 
fact of the matter is that the rule 
speaks — 

MR. WAGNER: I just want to know 
what I have to address, Mr. Motley. 

THE COURT: I have Exhibit 1, which 
starts with No. 3, cigarettes and smokeless 
tobacco are combination products. 

MR. MOTLEY: Your Honor, what you 
have, I believe and fear, is only the 
executive summary. What we are offering is 
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the entire rulemaking procedure which is 
about yea thick. What you have, if — might 
I come look and see what you've got? I 
think you may have been given the executive 
summary. I think Mr. Wagner is right. 

THE COURT: That's all I have. 

MR. MOTLEY: Let the record reflect 
this is the first time he has been right by 
my estimation. 

(Discussion) 

MR. MOTLEY: If you recall, I 
brought the whole 12-inch thing up to you 
the other day. It's in a binder. 

MR. WAGNER: This was what was 
tendered to us, the two things they were 
going to try to offer into evidence. At 
least this is what I got. This is an 
executive summary of this. 

THE COURT: Is that it? 

MR. MOTLEY: No, sir. I'll find it 
for you. Judge. But, remember, we came up 
here the other day? I could give you the 
whole thing. The point of the matter is, is 
the part that comes in under Rule 803-8 is 
the findings of fact and I think that's what 
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we've given you, is the executive summary of 
the findings of fact. 

THE COURT: I'm not sure I do have 
the findings of fact. I don't think he 
does. You don't have them? 

MR. MOTLEY: They've got a million 
copies of it. 

MR. WAGNER: What I've got is this. 

THE COURT: All right. I'll take 
this up in the morning but I want to see 
exactly what you're going to offer here but 
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that's all right. 

MR. MOTLEY: I'll give it to you. 
I'm sorry. I think this is it right here. 
Judge, this is it. These are the entire 
proceedings, this is what's in the Federal 
Register. What I gave you is what we think 
is relevant to this case, and that is the 
executive summary findings, the summary of 
the findings of fact. 


MR. WAGNER: 
quick question? 

MR. MOTLEY: 
all in there. 

MR. WAGNER: 

Is this in here? 

MR. MOTLEY: 
there is in there. 


Could I ask you a 

What I gave you was 

Let me ask you this: 

3846 

I said, everything in 


MR. WAGNER: No, my questions are, 
are these two documents in here? 

MR. MOTLEY: Yes, sir. We're not 
offering anything that's not in this. Judge. 
If they've given you something that's not in 
here. I'll withdraw it because they didn't 
do it correctly. 

MR. OHLEMEYER: To the extent it 
may come up. Your Honor, why don't I leave 
with you Dr. Turner's deposition where the 
Repace discussion occurred. 

THE COURT: All right. 

MR. MOTLEY: Judge, I take it you 
want a chance to look at that overnight, the 
FDA stuff? I don't need it with the witness 
in the morning. I mean, since you weren't 
given the right thing. 

THE COURT: I'm going to let 
Mr. Wagner look at it and I'll take a look 
at it later. 


MR. MOTLEY: If we have time, 
judge, there a few other things. 

3847 


THE COURT: I will select the next 
matter will be, there's a motion before the 
Court for protective order regarding the 
1100 documents from Chadbourne & Parke. As 
we know, those documents have been delivered 
to the Court under a seal and in response to 
the plaintiffs' subpoena, the Court has read 
and reread and reread both sides on this 
issue. Claims of privileges have been 
raised. Defendants have raised the issue of 
the timeliness of the request. Essentially 
what it all boils down, it seems to me that 
this is a discovery issue at this point and 
through the record of this, I see no 
evidence of any discovery abuse by either 
American or Brown & Williamson. 

What I know up to now is that the 
discovery deadline was November 4th, was 
extended to November 30th. During that 
period, as defendants point out, it was not 
brought to the attention of the Court this 
issue. 
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The Court also would note Rule 403 
permitting exclusion based upon concerns of 
undue delay. Seems to me that to properly 
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evaluate the claim of privilege, this Court 
would have to conduct a document-by-document 
review of over 1100 documents, all during 
the third week of the trial. In my mind 
that would clearly cause an undue delay in 
this matter. 

There comes a time in a trial when 
discovery stops and we try the case. I 
think the motion for protective order of the 
1114 documents should be granted. 

Mr. Sebree filed the motion and he will 
prepare an order for the Court to execute 
tomorrow. Sustaining that motion. 

In addition, the documents received 
under seal and in response to the 
plaintiffs' subpoena will be returned to 
Mr. Sheffler her or his agent as designated 
by Mr. Sheffler. 

Also, the Brown & Williamson memorandum 
that was filed this morning regarding 
document 383 filed over seal is now moot. 

There was a joint motion for 
preliminary hearing on the admission of the 
testimony of expert Thomas Murray. Can we 
take that up this evening or plaintiff need 
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time to respond? 

MR. MOTLEY: No, sir. Your Honor, 

I can respond orally if Your Honor would 
permit. 

THE COURT: Please. 

MR. MOTLEY: This is virtually 
identical to the motion they filed in limine 
which Your Honor denied. I think you have 
to hear the foundation and the testimony of 
Dr. Murray in order to decide. Your Honor, 
respectfully, to try to decide this — in 
fact, I think it's almost word-for-word with 
the exception of they threw in some 
additional gratuitous quotes from some of 
the depositions that have been taken of 
Dr. Murray in the state Medicaid cases. 

But we responded and I'll be glad to 
file another copy. He's going to be the 
first witness in the morning, if Your Honor 
permits. 

THE COURT: Tomorrow morning? 

MR. MOTLEY: Yes, sir, if Your 
Honor permits. And we could proceed and 
see. Your Honor, if you believe it's the 
type of expert testimony that would aid the 

3850 

trier of fact, which is the ultimate issue, 
whether he's qualified and aid the trier of 
fact, if it's the type of subject that 
expert testimony is reasonably calculated to 
help the trier of fact. If I understand the 
rules correctly. 

And I believe. Your Honor, you didn't 
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give us a reason, but we cited that reason 
as the reason why you should deny their 
motion in limine which, in fact, you did. 

THE COURT: It's your motion. 

MR. WAGNER: What's we're asking 
for is a 102 hearing. We need maybe like a 
half an hour or so just to present to this 
Court the nature and the bases of this 
witness' purported expert testimony. 

THE COURT: You want to voir dire 
the witness also? 

MR. WAGNER: Yes, sir. Out of the 
presence of the jury. 

THE COURT: I know. 

MR. WAGNER: And before the Court 
and before the witness is allowed to get on 
the stand and testify as an expert. And 
it's sort of a Daubert-type hearing, and 
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that is what we're asking for. We need 
maybe 30 minutes to do that. 

THE COURT: I thought that was the 
request. I wasn't sure. And you're going 
to call him tomorrow morning at 8:30? 

MR. MOTLEY: Yes, Your Honor. 

THE COURT: We'll have him here at 
quarter till eight and we'll deal with that. 

All right, Mr. Motley, anything else we 
need to discuss? 

MR. MOTLEY: Yes, Your Honor, if we 
could, can we — we intended, if the Court 
ruled in our favor, to display to the jury 
the Osdene transcript tomorrow. Can we 
argue that now? 

THE COURT: Yes, sir. 

MR. MOTLEY: Your Honor, if I might 
summarize the evidence of the connection 
between Philip Morris and Dr. Osdene. He 
was for 37 years the director of research at 
Philip Morris, various divisions, in charge 
of five different divisions. He was 
attached to the legal department part of 
that time. Philip Morris is paying 
Dr. Osdene's fees. And we cite for that the 
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Minnesota order denying the identical motion 
they made in the State of Minnesota case at 
page 2. 

They had a secret agreement, paragraph 
9, that Philip Morris would cooperate with 
Philip Morris — that Dr. Osdene would 
cooperate with Philip Morris in defending 
lawsuits. That's paragraph 13. That he 
would not disparage Philip Morris. That's 
paragraph 11. That he would not disclose 
Philip Morris' sensitive information. 
Confidential information. 

Your Honor, may I hand this up? 

THE COURT: Yes, sir. 

MR. MOTLEY: This is the agreement 
that the Minnesota order refers to. And I 
believe we gave you a copy of the Texas 
order. 
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THE COURT: You did. 

MR. MOTLEY: Finding in our favor 

on this. 

THE COURT: You did. 

MR. MOTLEY: Your Honor, there is 
no reason, if you go through this document 
that I just gave Your Honor, if you look at 

3853 

page 3, item No. 8, paragraph No. 8, it's 
the confidentiality terms of the agreement. 

On page 4, paragraph 11, will not 
disparage, discredit, or otherwise treat in 
a detrimental manner Philip Morris or it's 
officers, directors and employees. 

Paragraph 13, agree to fully cooperate 
with the company in the defense of any 
matter which you were involved during your 
employment, make yourself available as 
required by the company or its counsel. 

Your Honor, there is no reason for 
Dr. Osdene to want to hurt Philip Morris. 
Paragraph 3A reflects that under a term 
called salary continuation, they paid him 
$145,000 after he retired. He had 37 years 
of loyalty, he still lives in Richmond, 
which is the home of Philip Morris. 

Now, let's go to what the effect is on 
the plaintiff here. Dr. Osdene's Fifth 
Amendment privilege assertion deprived us of 
the direct evidence of his substantive 
answers based on documents that we have 
listed in this case, including Dr. Osdene's 
comments about the Council for Tobacco 
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Research and subjects of research could be 
avoided on cancer, finding carcinogens, 
human carcinogens, which goes to the issue 
of the separateness of independence of CTR. 

Dr. Osdene's taking the Fifth deprives 
us of his substantive testimony about what 
he meant by, quote, burying, B-U-R-Y-I-N-G, 
end of quote, nicotine research, destroying 
sensitive documents at home, and doing 
research in Europe using a mail drop and a 
dummy address to avoid United States civil 
justice discovery and criminal process. 

The best evidence. Your Honor, would 
be — Dr. Osdene's answer is the second best 
is the circumstantial evidence that 
Dr. Osdene's answers would be detrimental to 
the interests of people who are paying his 
lawyers, who paid him $145,000, and to whom 
he has sworn fealty. Fealty for the rest of 
his life not to disparage the company. 

We were told. Your Honor, and we have 
the letter from his law firm, of Howery & 
Simon, that he would say the same thing 
today. So if they were to stand up and say, 
well, why didn't we depose him in this case, 
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we've been told since I took his deposition, 
I believe, in October or September, and in 
fact, when it was taken again in Minnesota 
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he took the Fifth for every question that 
was answered except, you know, what his name 
was and what his age was, just like he did 
with me, so it's a futile gesture to go take 
Dr. Osdene's deposition again. This is the 
reverse of Rule 403, if you would. Your 
Honor. 

The testimony — his testimony 
addressed central issues here. Issues of 
document destruction, issues of lawyers 
controlling smoking and health science, 
offers of Philip Morris doing research off 
shore to frustrate American courts from 
getting the results, Philip Morris' need to 
control Council for Tobacco Research 
efforts, Philip Morris sending lawyers to 
Great Britain to try to gen up a controversy 
of environmental tobacco smoke. The 
destruction of data on nitrosamines which 
relate to sidestream smoke. I already 
mentioned bury nicotine data. I've already 
mentioned influence the Council for Tobacco 
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Research to avoid certain tests. His 
testimony is central to an alleged 
conspiracy among the companies. His 
testimony is vital with respect to lung 
cancer causation. 

Now turning to the law. Your Honor. 

The Fifth Circuit Court of Appeals, Federal 
Court of Appeals has addressed this issue 
square on its face. In 45 F.3d. 969 — 45 
F.3d. 969, Fifth Circuit 1995, held that you 
may introduce the Fifth Amendment testimony 
of a former employee — former employee — 
when there is evidence such as paying 
employee's attorneys fees of some loyalty, 
some continued fealty to his former 
employer. 

Here you have a lifelong 
non-disparagement, a lifelong guide to 
cooperate, and a lifelong we'll pay for your 
lawyers, and the fact they were, in fact, 
paying for his lawyers in the depositions 
that I took. It's proper to allow, unless 
the witness has a motive to hurt the party 
against whom you try to get the unfavorable 
inference. There is no evidence — this 
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record is barren of any evidence that 
Dr. Osdene had some motive to hurt Philip 
Morris. 

Your Honor, the Minnesota court in this 
order, and I think we gave you that, found 
that dispositive to the fact that Philip 
Morris continued to pay the man's attorney's 
fees, they paid his lawyers to represent him 
in the State of Texas matter and they paid 
his lawyers to represent him in the State of 
Minnesota matter. 

In the case of Gash, G-A-S-H, vs. Kohn, 
K-O-H-N, Indiana Appellate Court decision, I 
don't have the cite. Your Honor, but we may 
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have cited it in our papers; if we didn't, I 
can get you the cite momentarily, says that 
your Court of Appeals follows that U.S. 
Supreme Court Rule that privilege does not 
prevent the trier of fact in a civil case 
from drawing an inference. And in that 
case. Gash was the defendant himself. And 
the cite here is 476 N.E.2d. 910, a 1985 
Appellate District Court decision. 

Here the defendant himself. Your Honor, 
asserted the Fifth and the Court allowed and 
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affirmed the trial court drawing an adverse 
inference from asserting the Fifth. So if 
you can draw an adverse inference from 
asserting the Fifth yourself when you're a 
defendant, certainly there's no reason why 
you can't do it to a former employee who 
gets a $145,000 gold laden parachute after 
he retires. 

For all those reasons. Your Honor, the 
precedent I've cited and the evidence itself 
before Your Honor, and the agreement between 
Philip Morris and himself, particularly 
paying their attorney's fees, lifelong 
fealty and lifelong commitment to 
confidentiality all demonstrate that we've 
satisfied the requirements that would be 
allowed to present this evidence and have an 
adverse inference drawn or no inference 
drawn. Just let the jury draw its own 
inference, whatever Your Honor pleases in 
that regard. 

THE COURT: Thank you. Counselor. 

Mr. Ohlemeyer? 

MR. OHLEMEYER: Yes, Your Honor, we 
filed a brief on this, and I'll be brief. 
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The testimony of the designations that 
plaintiffs' lawyers have put before the 
parties include a lot less — a lot more 
narrow subject matter than Mr. Motley has 
described, and much of what they want to 
read are questions Mr. Motley asked about 
what lawyers did or didn't do to which, of 
course, there is no response. 

But be that as it may, the two cases 
we've cited to you, both Indiana cases, the 
1926 Lesh case, I think, is on point. And 
I'll distinguish it from the Gash case in a 
minute. But the Lesh case — and I have a 
copy of it. Your Honor, if you want it. 

THE COURT: I saw that. 

MR. OHLEMEYER: — holds that a 
corporation's employee's invocation of the 
Fifth Amendment can't be used to support an 
adverse inference against the corporation. 
Even if you accept Mr. Motley's 
characterization of Dr. Osdene's 
relationship to the company, he is certainly 
not an employee. But even if he were, his 
invocation of the Fifth Amendment couldn't 
be used to support an adverse inference 
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against Philip Morris. 

What Gash decides, and it's interesting 
that the Gash case ignores the Lesh case. 
They don't cite it. They rely on a 1980 
Indiana Supreme Court case for the 
proposition that invoking the privilege can 
support an adverse inference against the 
party invoking it. So there's a difference 
there already between an individual and the 
party. 

Gash addresses whether an adverse 
inference can be drawn against a party by 
his or her invocation of the privilege. 

It's not a situation in which a non-party's 
invocation is offered against a party, which 
is the situation in this case. 

Secondly, Your Honor, the basis for the 
Gash-Morgan line of reasoning is that the 
jury should be able to consider the 
privilege invocation when weighing a 
witness' testimony. But see, that really 
doesn't apply here because there is no 
testimony from Dr. Osdene. It's not a 
situation where he answers some questions 
and not others. He invokes a constitutional 
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privilege in response to every single 
question Mr. Motley or Mr. Webb asks him. 

The only reason that he's a witness at all 
is because Mr. Motley wants the jury to hear 
him invoke his constitutional right against 
self incrimination. There is no substantive 
testimony from this man. 

The plaintiffs didn't ask to depose him 
in this case, and they didn't list him as a 
witness on their witness list, and I 
understand what Mr. Motley is saying about 
that issue. 

The Court should also know that Philip 
Morris aggressively sought to obtain 
Dr. Osdene's cooperation and sought to 
compel him to give testimony pursuant to his 
employment termination agreement. And it 
went to an arbitrator. Judge William 
Webster determined that Dr. Osdene could not 
be compelled to testify unless and until he 
received a grant of immunity from the grand 
jury, which he had not received. 

So Philip Morris as a party to this 
case. Your Honor, has done more than one 
might expect in seeking to have Dr. Osdene's 

3862 

testimony put before a finder of fact. But 
the fact of the matter is that there is no 
such testimony to provide to this jury. 

All Mr. Motley wants to do is let the 
jury know that a non-party formerly employed 
by a party has appropriately and properly 
refused to answer questions put to him by 
lawyers in another proceeding because of the 
pendency of criminal proceedings that may or 
may not involve that witness or other 
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parties and non-parties to this case. 

So for all those reasons. Your Honor, I 
think under Rule 403 there is no probative 
value to this testimony and that it's — 
what minimal, if you could even imagine, 
probative value is outweighed by its 
prejudice and the confusion it's going to 
create on the part of this jury with respect 
to the issues to be decided against these 
parties in this case. 

MR. MOTLEY: Your Honor, may I 
briefly respond? I've never seen a case 
where Rule 403 was more liberally applied 
for or plead for by a defendant. There may 
be a message there, I don't know. 
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Philip Morris, Your Honor, sued 
Mr. Osdene and lost. Judge Webster, who 
decided this issue, ruled against Philip 
Morris and said Dr. Osdene was fully within 
his rights to invoke the Fifth Amendment, 
that there was no evidence that he had 
failed to cooperate with Philip Morris under 
their agreement. And they did all that 
after we took the Osdene deposition to start 
with. So, Judge, they keep wanting to 
revisit these things that they've already 
lost. 

The issue is very simple here, and that 
is should — we tried to get substantive 
evidence. The man invoked the Fifth 
Amendment. Mr. Webb tried to get 
substantive evidence; the man invoked the 
Fifth Amendment. The jury ought to be able 
to hear this deposition of this pivotal 
witness. Judge. This is not some ancillary 
person with no — this man's name is all 
over the documents that Your Honor has 
already seen. Thomas Osdene is all over 
these documents. He has 37 years of 
unswavering, unswerving — 
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MR. WESTBROOK: And unwavering. 

MR. MOTLEY: And unwavering. If 
you corrupt the two, you get unswavering, I 
guess, devotion to Philip Morris, and he's 
just all over these documents. 

And here. Your Honor, I just quote to 
you from what the Minnesota judge did after 
having heard all this. He said, "Whereas 
neither" — this is how they file orders. 
They do whereases. I haven't seen that 
before. 

"Whereas, neither the moving defendants 
nor Philip Morris may hide behind the Fifth 
Amendment privilege against self 
incrimination invoked by Dr. Osdene during 
his deposition in this action, his testimony 
is relevant and its probative value is not 
outweighed by potential for prejudice. 

Based on all the pleadings, files and 
records herein, having considered the 
pleadings in evidence submitted by the 
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parties, therefore it's ordered that the 
plaintiffs' motion in limine was denied." 

So they made a 403 objection there too, 
as they did in Texas, Your Honor. And, 
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again, I don't mean to cite these cases, 
just to let Your Honor know that there is 
people out there who've had to struggle with 
the same issues. Your Honor. That's the 
only reason. 

MR. OHLEMEYER: Very briefly. Your 
Honor. I suspect that the Court may or 
could instruct the jury at the end of the 
case that a question not adopted by a 
witness is not evidence. The questions 
aren't evidence. And this deposition is a 
closing argument with question marks 
attached to it. None of the statements made 
by Mr. Motley are adopted by the witness. 
There is — he keeps talking about this 
testimony, but it's not testimony. And for 
that reason I think 403 is properly invoked 
to exclude it, as is the two Indiana cases 
we've cited to you, as not being relevant or 
admissible in this type of case. 

THE COURT: I looked at the briefs, 
considered the arguments, looked at some of 
the cases last night, in fact. I think the 
law is with the plaintiff on the issue. The 
deposition is admissible. 
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How about the Huber deposition, 

Mr. Motley? Is there an objection to that? 

MR. MOTLEY: I don't object to it. 

THE COURT: I know you don't. 

MR. MOTLEY: I'm might proud of it. 
Your Honor, as a matter of fact. We move to 
introduce it in its entirety, including all 
the cross-examination. If the they want to 
disavow some of that, that's another issue. 

But, Your Honor, this is another case, 
situation where the defendants moved to 
quash the deposition, let us not be allowed 
to use it, and I believe we filed with Your 
Honor a copy of the order of the Court in 
Texas denying that motion. 

We had — we had a judge officiate at 
the deposition, the U.S. magistrate. He 
made his findings of fact which were then 
adopted by the district court, overruling 
these very same objections. 

Dr. Huber, Your Honor, is a very 
central player in all of this. He began 
consulting and doing research for the 
defendants in 1970 at Harvard Medical 
School. He, in fact. Judge, was their 
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stalking horse on environmental tobacco 
smoke issues. They took him all around the 
world testifying that ETS didn't cause any 
harm. And I'm sure that at some point in 
time I may hear some of the published 
articles of Dr. Huber saying that 
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environmental tobacco smoke is okay. 

But the issue in this case, we have an 
issue of conspiracy. Here is a man that 
provides us with a motive, provides us with 
sworn testimony of statements so 
diametrically against the interest of the 
defendants, where they reveal what their 
strategy was, their delaying tactics so they 
can continue to sell the products, 
diversify. Lo and behold we got somebody in 
here called RJR Nabisco. They bought a food 
company to try to escape tobacco liability. 
His testimony about the sham and the fraud 
that was going on at the University of 
Kentucky when these defendants filed reports 
with Congress every year about saying what a 
great research program they had at the 
University of Kentucky. 

His testimony about efforts to suppress 
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and cover up and the like are just — are 
telling. Your Honor, in this case. There 
could be no more relevant testimony on this 
case as to the defective nature of the 
products. The defendants' lawyers, 
including unfortunately. Your Honor — well, 
I won't say that. That the lawyers' 
supervision, manipulation, and control 
attempts to control the literature and the 
science in this case are just compelling. 
There's compelling testimony here by 
Dr. Huber about the wrongdoing of these 
companies beginning in the 1970s. 

Your Honor, Dr. Huber said he was on 
the cusp, on the cusp of finding the 
mechanism of how cigarette smoking caused 
emphysema, and he was promised that his 
research would be continued, and they shut 
him down. And they told him, this is his 
testimony, his words, said, Gary, you're 
getting too close. We're shutting you down. 

Now, what could be more relevant to the 
issues in this case than that? What could 
be more relevant than him telling them that 
cigarette smoke caused lung cancer, but it 
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only caused lung cancer in less than 10 
percent of the people? 

And that's his testimony in this case. 
Judge. I don't know if we filed — I don't 
remember if we filed the transcript or not. 
But I would urge Your Honor if — I'm not 
suggesting you haven't, but if you haven't 
had a chance to look at it, I would urge you 
to read it. You won't find a more damning 
piece of evidence in this record or in what 
I hope to be part of this record than 
Dr. Gary Huber. 

THE COURT: Mr. Ohlemeyer? 

MR. OHLEMEYER: I'm not quite sure 
of what the purpose of all that was. 

Mr. Motley has given us page and line 
designations. We'll get them counter 
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designations and objections. If there are 
matters we can't resolve among ourselves, 
we'll bring them to the Court's attention in 
the morning. 

THE COURT: That was my point. I 
have not seen any motion regarding that. 

MR. MOTLEY: You mean I got all 
that exercise for nothing. Your Honor. I've 
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been sitting over there quietly in the 
corner all day. Your Honor. It's more than 
I can stand. I'm sorry. 

Can we argue this tomorrow? 

THE COURT: Mr. Ohlemeyer, there 
will be objections to that; correct? 

MR. OHLEMEYER: I assume there will 
be. They didn't give me their page and line 
designations. 

MR. MOTLEY: We want the entire 
direct. We've given them page and line 
designations. Your Honor. 

MR. OHLEMEYER: What we'll do is 
get them our objections this afternoon and 
if there is problems, we'll bring them to 
the Court's attention. 

THE COURT: Do you have anything to 
come before the Court, Mr. Ohlemeyer? 

MR. TRINGALI: Can we just raise 
one question before we continue. On these 
two depositions, is Mr. Motley intending to 
introduce them against all parties? 

MR. MOTLEY: Which ones? 

MR. TRINGALI: Osdene and Huber. 

MR. MOTLEY: Your Honor, Dr. Osdene 
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will be offered solely against Philip 
Morris, the little Philip Morris. That's 
who he works for. Dr. Huber will be offered 
against the manufacturing companies only, 
not the holding companies at this time. If 
Your Honor makes a ruling on conspiracy, I 
may reassert that that should go in. 

Now, with the exception that in the 
Huber case, BAT was a party. Big BAT. Big 
BAT had a jurisdictional objection. They 
were noticed to be at the deposition. Later 
that jurisdictional objection was overruled 
by the Court in Texas but they were noticed. 
I don't remember if they made an appearance 
or not, but they were noticed. They were 
sued. 

I don't believe that RJR Nabisco nor 
big Philip Morris were sued or Lowes in that 
case, but Big BAT was. So we would offer it 
against Big BAT and the operating companies 
and CTR and the Tobacco Institute. They 
were all noticed and were all present. 

MR. TRINGALI: Your Honor, with 
regard to, I think that's for the Huber 
deposition in Texas. We were not present. 
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We had a jurisdictional — 

MR. MOTLEY: Who is we? 
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MR. TRINGALI: BAT Industries. 

MR. MOTLEY: They were noticed. 

MR. TRINGALI: Your Honor, we had a 
jurisdictional motion pending. 

THE COURT: We'll take this up 
tomorrow. I just wanted to know against 
whom he was going to offer it. 

Mr. Ohlemeyer, anything else? 

MR. OHLEMEYER: Your Honor, I think 
there are two exhibits to the Osdene 
deposition that are letters written to him 
by Philip Morris. I would ask that under 
Rule 106 for the opportunity, if I decide to 
do so, to have those letters read to the 
jury either at the conclusion or at the 
beginning of the deposition. 

THE COURT: I think I saw that in 
your brief Counselor, but I will. 

MR. MOTLEY: I missed that. You 
said what now? 

MR. OHLEMEYER: The exhibits to the 
Osdene deposition, I've asked for leave to 
publish them in connection with your playing 
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of the videotape deposition. 

MR. MOTLEY: I need to look at 

that. 

Your Honor, the last thing we'd like to 
do is file with Your Honor, it's a big 
motion in front of you about BATCO, Brown & 
Williamson and Big BAT. I have a — this 
looks almost as intimidating as the FDA 
rule, but the brief is really only about, 
actually it's 13 pages long. I just gave 
counsel a copy. 

This shows the interrelationship 
between BAT, BATCO and Brown & Williamson. 
It's scary because it has 33 exhibits, but 
the brief is only 13 pages long. May I file 
it with Your Honor now? 

THE COURT: Sure. 

MR. MOTLEY: Mr. Westbrook, if you 
want to hear an argument, will be prepared 
to argue it. 

THE COURT: For the record. 
Memorandum of Law Concerning BATCO, B&W and 
BAT Exhibits has been filed by Mr. Motley. 
We'll file stamp this. 

MR. MOTLEY: May I give a heads up 
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to Your Honor? 

THE COURT: Go ahead. 

MR. MOTLEY: With Dr. Murray, there 
a number, maybe as many as ten, if we get to 
the point where Your Honor allows him to 
testify, there's eight or ten documents that 
have been listed but have not been admitted 
yet that I assume we'll have to either argue 
before or during his direct, whichever way 
you direct us to do. I'm prepared to give 
them a list of those documents tonight at 
the hotel so they'll be — they'll have an 
opportunity to be ready. 
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THE COURT: All right. 

MR. WAGNER: What time tonight? 

MR. MOTLEY: As soon as I get back. 

THE COURT: Dr. Murray will be your 
first witness? 

MR. MOTLEY: Yes, Your Honor. 

THE COURT: What about Dr. Songer; 
is he going to testify? 

MR. MOTLEY: Dr. Songer had to 
leave. He'll be back tomorrow afternoon. 

Of course, we intend to show, assuming we 
get that much in tomorrow, the Osdene 
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deposition tomorrow. 

THE COURT: Okay. 

MR. MOTLEY: We've got Baumgarner, 
too, ready to go at any time. It's about 50 
minutes long. 

THE COURT: All right. 

MR. OHLEMEYER: I'm informed. Your 
Honor, and it gives me some cause for 
optimism that I may need a witness Friday, 
which suggests to me that the plaintiffs may 
rest Thursday or Friday. 

MR. MOTLEY: No, not at all. Your 
Honor. We have Dr. Wigand left, Jeffrey 
Wigand, we have Dr. Farone, F-A-R-O-N-E, 
left. We have a number of depositions — of 
documents we have to publish. We don't have 
to publish all the documents, obviously. We 
can place them in the record because we've 
got to make a record for Your Honor for the 
purpose of the conspiracy count and for the 
jury ultimately. 

So we don't seek to publish all these 
documents, but there is a large number that 
we will want to publish. We probably have 
eight depositions, video or otherwise, that 
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still remain. Dr. Songer. Dr. Murray will 
be a lengthy witness, as will Dr. Songer. 

Dr. Wigand will probably be a fairly long 
witness, three or four hours. And all 
these — Dr. Farone will be a two- or 
three-hour witness. He's a, if I can use 
this happy phrase, whistle blower. 

MR. OHLEMEYER: Well, Dr. Farone is 
not on their witness list. 

MR. MOTLEY: He certainly is. If 
Your Honor permits, to call Dr. Farone 
alive — what did I say, alive, not dead, 
live, not by deposition. And if in the same 
spirit of the ruling with Dr. Richmond, if 
counsel wants to take his deposition for 
several hours beforehand, glad to do that. 
And that should do it. We should be done 
either Friday afternoon or Monday morning at 
the latest. 

MR. OHLEMEYER: Your Honor, let's 
stop for a minute. This is news to me. 

This man took Dr. Farone's deposition god 
knows when, but it was before discovery 
closed in this case, and he didn't list him 
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as a witness in this case. His partner, who 
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has been dealing with me in the utmost of 
good faith and candor, said that I may need 
a witness Friday. And everything I've said 
to him, including within the last half hour, 
has been consistent with that. 

I got a fact witness who can be here 
Friday, but he's got to leave tomorrow 
because he's driving, and it takes him a 
while to get here. He can't be here next 
week, so I need to know now whether the 
plaintiffs are not going to be finished on 
Friday, because I have to call this man and 
tell him not to come. 

I may, if they're not going to finish 
Monday, and depending on his schedule, I 
might even ask the Court to allow me to put 
him on Friday because of the inconvenience 
to him in making him drive here from 
Minnesota and his schedule next week. 

THE COURT: Who is it? 

MR. OHLEMEYER: Dr. Jon Crisman, 
the director of the VA Medical Center, who 
we had thought would have testified long 
before now. He's unavailable most of next 
week because he's teaching a class. And 
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quite frankly, I need to call him within 
about two minutes and tell him whether or 
not he needs to get in the car and start 
driving from Bemidje, Minnesota. But the 
fact of the matter is. Your Honor they can't 
start bringing witnesses in here who aren't 
on their witness list. I think the Court 
should ask the plaintiffs to give everyone a 
schedule where we are going and when we're 
going to get there, because we get paper 
from them every minute of every day. 

THE COURT: That's what we're doing 
right now. Whom did you work with from 
their side. Counselor, that indicated to you 
that you need a witness Friday? 

MR. OHLEMEYER: Mr. Patrick. I'm 
not trying to put him on the spot but — 

THE COURT: Mr. Patrick? 

MR. MOTLEY: Mr. Patrick's nickname 
is Spot, by the way]. 

MR. PATRICK: I'm caught between 
both of them. Your Honor, I said I didn't 
know, I couldn't predict, that he very well 
may need a witness on Friday. And honestly, 
he may still. I don't know with all — even 
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after what Mr. Motley had said. So I told 
him to be prepared to have a witness 
sometime Friday afternoon. So I don't know. 

MR. MOTLEY: It's beyond me. 

THE COURT: Is there an objection 
to take the witness out of order? 

MR. MOTLEY: How is it that it 
takes a man four days to drive from 
Minnesota? I mean, is he walking or what's 
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he doing? Is he doing the reverse westward 
trek here? 

MR. OHLEMEYER: You can ask him all 
that when he gets here and use that tone. 

MR. MOTLEY: I'll be glad to do 

that. 


THE COURT: There's no objection to 
take the witness out of order, 

Mr. Ohlemeyer. 

MR. OHLEMEYER: Thank you. Your 

Honor. 


MR. MOTLEY: So what day is 
Mr. Crisman coming. 

THE COURT: Friday. He'll be here, 
and I'll advise the jury he's out of order, 
not order, but taken out of order. 
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MR. OHLEMEYER: Could we still ask 
for some indication of where we're going? 

THE COURT: That's what I'm trying 
to do. Counselor. 

MR. MOTLEY: Judge, I thought I was 
as clear as I can be. You asked me to give 
you a prediction, and I'm giving you a 
prediction. 

THE COURT: You did. Friday 
afternoon or Monday morning you're going to 
rest. 


MR. MOTLEY: We'll be done Monday 
morning. Mr. Ohlemeyer complains bitterly 
about Mr. Crisman. He told us he was going 
to be here by deposition. I don't care if 
he comes up. I hope he comes live, and 
Dr. Farone will come live. 

If we knew how long Mr. Ohlemeyer's 
cross-examination would be, and I don't 
think it's fair to ask him, then we can do a 
better job of predicting. But, Judge, we've 
got a lot of evidence we've listed here, 
deposition of whistle blowers and the like, 
that we fully intend to place into evidence 
if Your Honor doesn't tell us we can't. We 
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all know there is at least seven or eight 
depositions of different people that are 
listed in this trial. We've got a lot of 
defendants. I mean, I can hear the 
defendants subjecting that we hadn't put in 
enough evidence at the end of our case to 
establish the elements of our cause of 
action. So we — this is an important case 
for both sides, so we intend to dot I's and 
cross T's. 


THE COURT: I understand that. 

Counsel. 


MR. OHLEMEYER: For the record. 

Your Honor, we've always. Dr. Crisman has 
always been listed as a witness, a live 
witness. We told the jury in voir dire he 
was coming live. He's not somebody we 
listed as a deposition witness. 

THE COURT: I remember. 

Mr. Wagner do you have anything for the 
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Court? 

MR. WAGNER: Judge, I have nothing 
beneficial to say. 

THE COURT: So there is no 
confusion, we're going to deal with 
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Dr. Murray at 7:45 in the morning, and 
plaintiffs are directed to have him here for 
voir dire. 

MR. MOTLEY: Am I supposed to ask 
him questions or they are going to ask him 
questions? 

MR. WAGNER: It's my hearing. 

THE COURT: I believe that 
Mr. Wagner will ask. 

MR. MOTLEY: Can I be here too? He 
said it was his hearing. 

THE COURT: And we'll take up the 
other matter of the regulation. 

We're still on the record. Counsel. 

MR. OHLEMEYER: I'm sorry. Your 

Honor. 

THE COURT: I know it's been a long 
day. We'll take up the other matter 
regarding what specifically is offered under 
the rule and regulation of the FDA, try to 
deal with those two matters in the morning. 
All right. Good evening. 

MR. OHLEMEYER: Thank you. 

(The proceedings were adjourned at 5:45 
p.m. to be continued February 25, 1998, at 
7:45 a.m.) 
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